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500 13* St SW; STOP 5009 
Washington, DC 20536-5009 




U.S. Immigration 
and Customs 
Enforcement 



March 21, 2012 

JULIA HARUMI MASS 

ACLU OF NORTHERN CALIFORNIA 

39 DRUMM ST. 

SAN FRANCISCO, C A 941 1 1 

RE: OPLA12-394, 2012FOIA3638 

Dear Ms. Mass: 

This is in response to your letter dated February 1 0, 2012, appealing the adverse determination in 
response to your Freedom of Information Act/Privacy Act (FOIA/PA) request. The initial request 
asked for the following categories of information: 

1) Notices of Inspection issued to employers. 

2) Any and all other documents or notices issued to employers announcing an audit of 1-9 records or 
other worksite enforcement action. 

3) Any and all correspondence, memoranda, policies, procedures, directives, guidance, protocols, 
legal analysis, communications, training materials, notes, and other documents pertaining to: 

a. Pre-investigation, pre-operation, worksite enforcement operation plans, and pre-operation 
briefings pertaining to Notices of Inspection. 

b. Written materials setting forth reasoning or authority or evidence relied upon to initiate and 
conduct 1-9 audits or worksite enforcement action. 

c. Criteria, factors, facts, circumstances, triggers, or other things or events that influence agency 
decisions to consider or implement 1-9 audits or other worksite enforcement action. 

d. Results of the 1-9 audits or worksite enforcement actions, including but not limited to Notices of 
Suspect Documents, Notices of Unauthorized Aliens. Notices of Intent to Fine. 

e. Subpoenas issued against employers for 1-9 or other work authorization records. 

f. Criminal Warrants issued against employers. 

g. Administrative Compliance Agreements entered into with employers. 

h. Employer requests for extensions of time during an 1-9 audit or worksite enforcement action. 

i. Employer requests for extensions of time during an 1-9 audit or worksite . enforcement action in 
order to satisfy bargaining obligations under federal labor law. 

4) Aggregate data regarding employees impacted by 1-9 audits and other worksite enforcement 
actions by worksite and in total, as follows: 

a. Number of employees identified as lacking employment authorization through 1-9 audits and 
other worksite enforcement actions; 

b. Number of employees identified as lacking employment authorization through 1-9 audits and 
other worksite enforcement actions disaggregated by individual worksite: 
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c. Number of employees identified through 1-9 audits and other work site enforcement actions for 
whom warrants were issued; 

d. Number of employees identified through 1-9 audits and other worksite enforcement actions for 
whom warrants were issued disaggregated by individual worksite; 

e. Number of employees arrested during worksite enforcement actions; 

f. Number of employees arrested during worksite enforcement actions, disaggregated by individual 
worksite; 

g. Number of employees identified through 1-9 audits and other worksite enforcement actions who 
were arrested by ICE away from work; 

h. Number of employees identified through 1-9 audits and other worksite enforcement actions who 
were arrested by ICE away from work disaggregated by individual worksite; 

i. Number of employees identified through 1-9 audits and other worksite enforcement actions to 
whom ICE issued Notices to Appear; 

J. Number of employees identified through 1-9 audits and other worksite enforcement actions to 
whom ICE issued Notices to Appear disaggregated by worksite; 

k. Number of employees identified through 1-9 audits and other worksite enforcement actions who 
took voluntary departure prior to issuance of an NTA; and 

1. Number of employees identified through 1-9 audits and other work site enforcement actions who 
took voluntary departure prior to issuance of an NTA disaggregated by worksite. 

U.S. Immigration and Customs Enforcement (ICE) initially denied your request in part by denying 
your request for a fee waiver. You have appealed the decision to deny your request for a fee waiver. 
ICE has further reviewed your request in question that gave rise to this partial denial of your request. 
Our analysis follows. 

Fee waivers are properly granted "if disclosure of the information is in the public interest because it 
is likely to contribute significantly to public understanding of the operations or activities of the 
government and is not primarily in the commercial interest of the requester." 1 More specifically, the 
Department of Justice issued revised fee waiver policy guidance on April 2, 1987. 2 These 
regulations set forth six factors to examine in determining whether the applicable legal standard for 
fee waiver has been met. Those six factors are as follows: (1) whether the subject of the requested 
records concerns "the operations or activities of the government"; (2) whether the disclosure is 
"likely to contribute" to an understanding of government operations or activities; (3) whether 
disclosure of the requested information will contribute to the understanding of the public at large, as 
opposed to the individual understanding of the requestor of a narrow segment of interested persons; 
(4) whether the contribution to public understanding of government operations or activities will be 
"significant"; (5) whether the requester has a commercial interest that would be furthered by the 
requested disclosure; and (6) whether the magnitude of any identified commercial interest to the 
requestor is sufficiently large in comparison with the public interest in disclosure that disclosure is 
primarily in the commercial interest of the requestor. 

You have appealed, specifically indicating that the requested information would significantly 
contribute to the public'sunderstanding of Government actions. Additionally, you indicated that the 
fee category assigned in mis instance is outside of the scope of your appeal. In conversations with 
the ICE FOIA Office on February 27, 2012, you indicated that, depending upon the ability of the 
program offices to provide you with the requested information, you would be narrowing the scope of 
your request As such, conditionally based upon the willingness of the requester to limit the scope of 



1 See, Pfoerv.U.S.Dep't of Justice. 294 F. Supp. 2d 16, 24 (D.D.C. 2003). 

2 See, 5 U.S.C. § 552(e); see also FOIA Update. Vol. XIX, No. 3, at 6; FOIA Update , Vol. XIV, No. 3, at 8. 
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the request to only the information in which the public would have a significant public interest, a fee 
waiver in the current instance is proper. 

As to the first requirement, there is no question that the requested information concerns the 
operations or activities of the government. Within the request, documents sought specifically include 
audit documentation, fines issued by components of the agency, and other documentation concerning 
government activities. 

The second requirement requires that the disclosure "likely contribute" to the understanding of the 
public at large regarding specific government operations or activities. The majority of the records in 
the present instance are not otherwise available to the general public, and documentation regarding I- 
9 audits, and the general 1-9 audit procedure, would satisfy this prong of the fee waiver analysis. 

The third requirement necessitates that disclosure contribute to the understanding of the public at 
large, as opposed to the individual understanding of the requester or a narrow segment of interested 
persons. 3 More specifically, agencies must evaluate the ability of the requester to disseminate the 
information. 4 Furthermore, the intended method of that dissemination 5 must be included in the 
request for a fee waiver. 

In conversations with the ICE FOIA Office on February 27, 2012, you indicated that, depending 
upon the ability of the program offices to provide you with the requested information, you would be 
narrowing the scope of your request. The requester, combined with The Guardian as a co-requester, 
has the ability to disseminate the information in a manner that would significantly increase the 
public understanding. We note that a commercial interest exists due to the ACLU's representation 
of illegal immigrants, and companies that employ illegal immigrants in some instances, whether or 
not in a non-profit capacity. However, depending on the nature of the documents retrieved, and their 
ability to significantly enlighten the public, the public benefit would likely outweigh this commercial 
interest 

As such, conditionally based upon the willingness of the requester to limit the scope of the request to 
only the information in which the public would have a significant public interest, a fee waiver in the 
current instance is proper. 

As such, the determination regarding the denial of a fee waiver request is reversed and remanded to 
the ICE FOIA Office for processing pursuant to this decision. 

The Office of Government Information Services (OGIS) also mediates disputes between FOIA 
requesters and Federal agencies as a non-exclusive alternative to litigation. If you are requesting 
access to your own records (which is considered a Privacy Act request), you should know that OGIS 
does not have the authority to handle requests made under the Privacy Act of 1974. If you wish to 
contact OGIS, you may email them at ogis@nara.gov or call 1-877-684-6448. 

This decision is the final action of the Department of Homeland Security concerning your FOIA/PA 
request for a waiver of fees. Inasmuch as you consider this to be a denial of your appeal, you may 
obtain judicial review of this decision pursuant to the provisions of 5 U.S.C. § 552(a)(4)(B) in the 



3 See, Forest Guardian v. U.S. Dent of Interior. 416 FJd at 11 79 (10* Cir. 2005). 

* Ortloff. No. 98-2819. slip op. at 2 1 (D.D.C. Mar. 22, 2002). 

5 Hall v. CIA. No. 04-08 14, 2005 WL 850379, at 7 (D.D.C. Apr. 13, 2005). 
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United States District Court in the district in which you reside, or in which the agency records are 
situated, or in the District of Columbia. 

Should you have any questions regarding this appeal closure, please contact ICE at ice- 
foia@,dhs.gov . In the subject line of the email please include the word "appeal", your appeal 
number, which is OPLA12-394 and the FOIA case number, which is 2012FOIA3638. 



Sincerely. 




Government Information Law Division 
ICE Office of the Principal Legal Advisor 
Department of Homeland Security 
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U.S. Department of Homeland Security 
800 N. Capitol Su SW STOP 5009 
Washington. DC 20536-5009 




U.S. Immigration 
and Customs 
Enforcement 



July 6, 2011 

JENNIE PASQUARELLA, ESQ. 
ACLU OF SOUTHERN CALIFORNIA 
1313 W. EIGHTH ST. 
LOS ANGELES, CA 90017 

RE: OPLAU-097, 2011FOIA4894 

Dear Ms. Pasquarella: 

This is in response to your letter dated January 22, 201 1 , appealing the adverse determination in 
response to your Freedom of Information Act/Privacy Act (FOIA/PA) request. The initial request 
asked for records related to ICE's worksite enforcement operation at Terra Universal, Inc. on June 
29,2010. 

U.S. Immigration and Customs Enforcement (ICE) initially denied your request in part by denying 
your request for a fee waiver. You have appealed the decision to deny your request for a fee waiver. 
ICE has further reviewed your request in question that gave rise to this partial denial of your request 
Our analysis follows. 

Fee waivers are properly granted "if disclosure of the information is in the public interest because it 
is likely to contribute significantly to public understanding of the operations or activities of the 
government and is not primarily in the commercial interest of the requester." 1 More specifically, the 
Department of Justice issued revised fee waiver policy guidance on April 2, 1987. 2 These 
regulations set forth six factors to examine in determining whether the applicable legal standard for 
fee waiver has been met Those six factors are as follows: (1) whether the subject of the requested 
records concerns "the operations or activities of the government"; (2) whether the disclosure is 
"likely to contribute" to an understanding of government operations or activities; (3) whether 
disclosure of the requested information will contribute to the understanding of the public at large, as 
opposed to the individual understanding of the requestor of a narrow segment of interested persons; 
(4) whether the contribution to public understanding of government operations or activities will be 
"significant"; (5) whether the requester has a commercial interest that would be furthered by the 
requested disclosure; and (6) whether the magnitude of any identified commercial interest to the 
requestor is sufficiently large in comparison with the public interest in disclosure that disclosure is 
primarily in the commercial interest of the requestor. 

You have appealed, specifically indicating that the requested information would significantly 
contribute to the public's understanding of Government actions. 



1 See, Piper v. U.S. Pep't of Justice. 294 F. Supp. 2d 16, 24 (D.D.C. 2003). 

2 See, 5 U.S.C. § 552(e); see also FOIA Update. Vol. XIX, No. 3, at 6; FOIA Update , Vol. XIV, No. 3, at 8. 
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As to the first of the five factors, there is no question that the requested information concerns the 
operations or activities of the government. The requested items are specifically regarding an 
enforcement operation carried out by the government 

The second factor requires that the disclosure "likely contribute" to the understanding of the public 
at large regarding specific government operations or activities. Many of the records, including news 
reports regarding the enforcement operation, possible Office of Public Affairs releases regarding the 
enforcement operation, general agency statistics, and other items are publicly available. 3 However, 
this is not determinative as to the fee waiver request as there could be additional records that would 
be responsive to the request which are not readily available to the public. 

The third factor necessitates that disclosure contribute to the understanding of the public at large, as 
opposed to the individual understanding of the requester or a narrow segment of interested persons. 4 
More specifically, agencies must evaluate the ability of the requester to disseminate the 
information. 5 Furthermore, the intended method of that dissemination 6 must be included in the 
request for a fee waiver. 

In the case at hand, the original request submitted asserted that the ACLU-SC is a non-profit 
organization that intends to disseminate the information gathered by this request to the public at no 
cost Your appeal letter, dated February 22, 201 1, reiterated the request for a waiver of fees based 
upon an assertion that the disclosure of the information is in the public interest and that the requester 
is well-positioned to "effectively convey information to the public." As an aside, "non-profit" status 
is not determinative of the commercial nature of information for the purposes of the fifth factor in 
assessing the propriety of a fee waiver. 7 Legal representation, advocacy, or counsel by the requester, 
regardless of whether or not such is provided to a client pro bono, is certainly a trade or profession 
that would be advanced by the records sought. 8 The request fails to specify the non-commercial 
intent to disseminate the information to significantly contribute to the public's understanding. 9 The 
requester has argued that they are a representative of the news media, and are thus entitled to a fee 
waiver. The requester, however, is not "an entity that is organized and operated to publish or 
broadcast news." 10 The website of the requester describes in detail the legislative, judicial, and 
community advocacy of the requester. However, nowhere in the website is there mention of a single 
role in news media, publication, or broadcasting. The request also only vaguely references "print 
and other media" that would be used to publish the requested records. The commercial interest of 
the requester can be gleaned from their website 11 , and is directly advanced by the requested 
information in this instance. 

As such, the publication of the information regarding an enforcement operation must be compared to 
the commercial interest of the requester in having "meetings with members and affected 



See, http://www.ice.gov/foia/readingroom.htm. 
4 See, Forest Guardian v. U.S. Pent, of Interior. 416 F.3d at 1 179 (10* Cir. 2005). 
3 Ortloff. No. 98-2819. slip op. at 21 (D.D.C. Mar. 22, 2002). 

6 Hall v. CIA. No. 04-0814, 2005 WL 850379, at 7 (D.D.C. Apr. 13, 2005). 

7 Critical Mass Energy Project v. NRC. 830 F.2d 278, 281 (D.C. Cir. 1987). 

8 See, e.g„ VoteHemo Inc. v. PEA. 237 F. Supp. 2d at 65 (D.D.C. 2002). 

9 See, Citizens Progressive Alliance v. United States Bureau of Indian Affairs. 241 F. Supp. 2d 1342, 1366 (D.N.M. 
2002). 

10 28 OF.R.§ 16.1 1(b)(6). 

11 See, e.g. VoteHemp Inc.. supra , (indicating that the commercial interest of a requester can be obtained from the 
requester's website). 
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communities". Any public interest in the records would be restricted to the limited segment of the 
population of the "affected communities" discussed in the request. 

As such, the determination regarding the denial of a fee waiver request was proper in all respects 
under the applicable provisions of 5 U.S.C. § 552 cited above. 

The Office of Government Information Services (OGIS) also mediates disputes between FOIA 
requesters and Federal agencies as a non-exclusive alternative to litigation. If you are requesting 
access to your own records (which is considered a Privacy Act request), you should know that OGIS 
does not have the authority to handle requests made under the Privacy Act of 1974. If you wish to 
contact OGIS, you may email them at ogis@nara.gov or call 1-877-684-644S. 

This decision is the final action of the Department of Homeland Security concerning your FOIA/PA 
request for expedited processing and a waiver of fees. Inasmuch as you consider this to be a denial 
of your appeal, you may obtain judicial review of this decision pursuant to the provisions of 5 U.S.C 
§ 552(a)(4)(B) in the United States District Court in the district in which you reside, or in which the 
agency records are situated, or in the District of Columbia. 

Should you have any questions regarding this appeal closure, please contact ICE at ice- 
foia{a>.dhs.tiov , In the subject line of the email please include the word "appeal", your appeal 
number, which is OPLA 11-097 and the FOIA case number, which is 2011FOIA4894. 





Chief 

Government Information Law Division 
ICE Office of the Principal Legal Advisor 
Department of Homeland Security 
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VJS. Department of Homeland Security 
800 North Capitol Street N W, #585 
Washington, DC 20536-5009 




U.S. Immigration 
and Customs 
Enforcement 



February 18,2011 

Ms. Jennie Pasquarella 
ACLU of Southern California 
1313 West Eighth Street 
Los Angeles, CA 90017 

RE: ICE FOIA Case Number 20UFOIA4894 

Dear Ms. Pasquarella: 

This is in further regard to your Freedom of Information Act (FOIA) request to U.S. Immigration 
and Customs Enforcement (ICE), dated January 1 9, 201 1 . You have requested copies of records 
related to ICE's worksite enforcement operation at Terra Universal, Inc. on June 29, 2010. 

In your letter, you have requested news media status and a fee waiver. 

Regarding your fee status request, I have determined to deny your request for "representative of the 
news media" status. DHS FOIA regulations specifically define "representative of the news media" 
as "any person actively gathering news for an entity that is organized and operated to publish or 
broadcast news to the public." 1 Based on the information contained in your letter, I am denying your 
request for this fee status because you have not presented a convincing argument that ACLU is an 
entity organized and operated to publish or broadcast news to the public. 

Although your request for "representative of the news media" status is denied, you are entitled to 
two hours of search time and 100 pages of releasable records free of any charges. 2 Should search 
time exceed two hours and duplication costs exceed 100 pages, we will charge you in accordance 
with DHS FOIA regulations. In accordance with DHS regulations, this letter also confirms your 
agreement to incur all applicable fees involved in the processing of your request, up to the amount of 
S25.00. 3 

As I informed you in my January 3 1 , 201 1 letter, I have determined to hold your request for a fee 
waiver in abeyance pending the review and quantification of responsive records. Provisions of the 
Act allow us to recover part of the cost of complying with your request. Should ICE assess any 
search or duplication fees, we shall charge you for records in accordance with the DHS Interim 
FOIA regulations as they apply to non-commercial requestors. As a non-commercial requestor, you 
are entitled to the first 100 pages, and the first two hours of search time, at no cost. After that, you 
will be charged 10-cents a page for duplication, and a per quarter-hour rate for search time. The rate 



'6C.F.R.§§5.H(bX6). 

'6C.F.R.§5.11(dX3). 

J 6C.F.R.§5.U. 
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for which you will be charged search time - $4.00, $7.00, and/or $10.25 - is based on the hourly 
wage of the personnel completing the search. We will construe the submission of your request as an 
agreement to pay up to a total of $25.00 in fees, and you will be contacted before any further fees are 
accrued. 

You have the right to appeal ICE's determination to deny your request for media status. Should you 
wish to do so, you must send your appeal and a copy of this letter, within 60 days of the date of this 
letter to the following address: 

U.S. Immigration Customs Enforcement 
Office of Principal Legal Advisor 
U.S. Department of Homeland Security 
800 North Capitol Street, N.W., Room 585 
Washington, D.C. 20536-5009 

Your envelope and letter should be marked "FOIA Appeal." Additional information on submitting 
an appeal is set forth in the DHS regulations at 6 C.F.R. § 5.9. 

The Office of Government Information Services (OGIS) also mediates disputes between FOIA 
requesters and Federal agencies as a non-exclusive alternative to litigation. If you are requesting 
access to your own records (which is considered a Privacy Act request), you should know that OGIS 
does not have the authority to handle requests made under the Privacy Act of 1974. If you wish to 
contact OGIS, you may email that entity at ogis@nara.gov or call 877-684-6448. 

If you need to contact our office again about this matter, please refer to FOIA case number 
2011FOIA4894. This office can be reached at (202) 732-0300. 



Sincerely, 




Catrina M. Pavlik-Keenan 
FOIA Officer 

Enclosures: January 19, 20 11 FOIA Request 

January 13, 201 1 ICE Acknowledgement Letter 



www.ice.gov 

ICE.201 2FOIA1 3868000009 



BEST AVAILABLE COPY 



VS. Department of Homeland Security 
800 N. Capitol Si.. NW STOP 5009 
Washington, DC 20536-5009 




US. Immigration 
and Customs 
Enforcement 



June 20, 2011 

JENNIE PASQUARELLA, ESQ. 
ACLU OF SOUTHERN CALIFORNIA 
1313 W. EIGHTH ST. 
LOS ANGELES, CA 90017 

RE: OPLA11-097,20UFOIA4894 

Dear Ms. Pasquarella: 

This is in response to your letter dated January 22, 201 1 , appealing the adverse determination in 
response to your Freedom of Information Act/Privacy Act (FOI A/PA) request. The initial request 
asked for records related to ICE's worksite enforcement operation at Terra Universal, Inc. on June 
29,2010. 

U.S. Immigration and Customs Enforcement (ICE) initially denied your request in part by denying 
your request for a fee waiver. You have appealed the decision to deny your request for a fee waiver. 
ICE has further reviewed your request in question that gave rise to this partial denial of your request. 
Our analysis follows. 

Fee waivers are properly granted "if disclosure of the information is in the public interest because it 
is likely to contribute significantly to public understanding of the operations or activities of the 
government and is not primarily in the commercial interest of the requester.' More specifically, the 
Department of Justice issued revised fee waiver policy guidance on April 2, 1987. 2 These 
regulations set forth six factors to examine in determining whether the applicable legal standard for 
fee waiver has been met. Those six factors are as follows: (1) whether the subject of the requested 
records concerns "the operations or activities of the government"; (2) whether the disclosure is 
"likely to contribute" to an understanding of government operations or activities; (3) whether 
disclosure of the requested information will contribute to the understanding of the public at large, as 
opposed to the individual understanding of the requestor of a narrow segment of interested persons; 
(4) whether the contribution to public understanding of government operations or activities will be 
"significant"; (5) whether the requester has a commercial interest that would be furthered by the 
requested disclosure; and (6) whether the magnitude of any identified commercial interest to the 
requestor is sufficiently large in comparison with the public interest in disclosure that disclosure is 
primarily in the commercial interest of the requestor. 

You have appealed, specifically indicating that the requested information would significantly 
contribute to the public's understanding of Government actions. 



1 See, Piper v. U.S. Dep't of Justice. 294 F. Supp. 2d 16, 24 (D.D.C. 2003). 

2 See. 5 U.S.C. § 552(e); see also FOIA Update. Vol. XIX, No. 3, at 6; FOIA Update , Vol. XIV, No. 3, at 8. 
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As to the first of the five factors, there is no question that the requested information concerns the 
operations or activities of the government. The requested items are specifically regarding an 
enforcement operation carried out by the government. 

The second factor requires that the disclosure "likely contribute" to the understanding of the public 
at large regarding specific government operations or activities. Many of the records, including news 
reports regarding the enforcement operation, possible Office of Public Affairs releases regarding the 
enforcement operation, general agency statistics, and other items are publicly available. 3 However, 
this is not determinative as to the fee waiver request as there could be additional records that would 
be responsive to the request which are not readily available to the public. 

The third factor necessitates that disclosure contribute to the understanding of the public at large, as 
opposed to the individual understanding of the requester or a narrow segment of interested persons. 4 
More specifically, agencies must evaluate the ability of the requester to disseminate the 
information. 5 Furthermore, the intended method of that dissemination 6 must be included in the 
request for a fee waiver. 

In the case at hand, the original request submitted asserted that the ACLU-SC is a non-profit 
organization that intends to disseminate the information gathered by this request to the public at no 
cost. Your appeal letter, dated February 22, 201 1, reiterated the request for a waiver of fees based 
upon an assertion that the disclosure of the information is in the public interest and that the requester 
is well-positioned to "effectively convey information to the public." As an aside, "non-profit" status 
is not determinative of the commercial nature of information for the purposes of the fifth factor in 
assessing the propriety of a fee waiver. 7 Legal representation, advocacy, or counsel by the requester, 
regardless of whether or not such is provided to a client pro bono, is certainly a trade or profession 
that would be advanced by the records sought. 8 The request fails to specify the non-commercial 
intent to disseminate the information to significantly contribute to the public's understanding. 9 The 
requester has argued that they are a representative of the news media, and are thus entitled to a fee 
waiver. The requester, however, is not "an entity that is organized and operated to publish or 
broadcast news." 10 The website of the requester describes in detail the legislative, judicial, and 
community advocacy of the requester. However, nowhere in the website is there mention of a single 
role in news media, publication, or broadcasting. The request also only vaguely references "print 
and other media" that would be used to publish the requested records. The commercial interest of 
the requester can be gleaned from their website 11 , and is directly advanced by the requested 
information in this instance. 

As such, the publication of the information regarding an enforcement operation must be compared to 
the commercial interest of the requester in having "meetings with members and affected 



J See, http://www.ice.gov/roia/readingroom.htm. 

4 See, Forest Guardian v. U.S. Dept. of Interior. 4 16 F.3d at 1 179 (10 th Cir. 2005). 

5 OrtlofT . No. 98-2819. slip op. at 21 (D.D.C. Mar. 22. 2002). 

6 Halt v. CIA . No. 04-0814, 2005 WL 850379. at 7 (D.D.C. Apr. 13. 2005). 
' Critical Mass Energy Project v. NRC. 830 F.2d 278. 281 (D.C. Cir. 1987). 

See. e.g.. VoteHemp Inc. v. PEA. 237 F. Supp. 2d at 65 (D.D.C. 2002). 

9 See, Citizens Progressive Alliance v. United Stales Bureau of Indian Affairs. 24 1 F. Supp. 2d 1342, 1366 (D.N.M. 
2002). 

10 28 C.F.R.§ 16.1 1(b)(6). 

11 See, e.g. VoteHemp Inc.. supra, (indicating that the commercial interest of a requester can be obtained from the 
requester's website). 
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communities". Any public interest in the records would be restricted to the limited segment of the 
population of the "affected communities" discussed in the request. 

As such, the determination regarding the denial of a fee waiver request was proper in all respects 
under the applicable provisions of 5 U.S.C. § 552 cited above. 

The Office of Government Information Services (OGIS) also mediates disputes between FOIA 
requesters and Federal agencies as a non-exclusive alternative to litigation. If you are requesting 
access to your own records (which is considered a Privacy Act request), you should know that OGIS 
does not have the authority to handle requests made under the Privacy Act of 1974. If you wish to 
contact OGIS, you may email them at ogis@nara.gov or call 1-877-684-6448. 

This decision is the final action of the Department of Homeland Security concerning your F01A/PA 
request for expedited processing and a waiver of fees. Inasmuch as you consider this to be a denial 
of your appeal, you may obtain judicial review of this decision pursuant to the provisions of 5 U.S.C. 
§ 552(a)(4)(B) in the United States District Court in the district in which you reside, or in which the 
agency records are situated, or in the District of Columbia. 

Should you have any questions regarding this appeal closure, please contact ICE at icsz 
foia@dhs.eov . In the subject line of the email please include the word "appeal", your appeal 
number, which is OPLA11-097 and the FOIA case number, which is 2011FOIA4894. 

Sincerely, 



(b)(6) 

(b)(6) jfl 



Chief 

Government Information Law Division 
ICE Office of the Principal Legal Advisor 
Department of Homeland Security 
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U.S. Department of Homeland Security 

800 North Capitol Street. NW #585 
Washington. DC 20536-5009 




^ U.S. Immigration 
ID and Customs 



Enforcement 



March 16,201 1 

CHERYL LITTLE, ESQ. 
FIAC 

3000 BISCAYNE BLVD. SUITE 400 
MIAMI, FL 33137 

RE: OPLA1 1-093, 2011FOIA4250 

Dear Ms. Little: 

This is in response to your letter dated December 23, 2010, appealing the adverse determination in 
response to your Freedom of Information Act/Privacy Act (FOIA/PA) request. The initial request 
asked for the following 1 7 categories of information: 

1. Any and all use of force reports, and any other records and information related to the use of 
force, including but not limited to audio and video recordings, involving any individual 
detained by or for U.S. Immigration and Customs Enforcement at the Krome Service 
Processing Center (Florida). Baker County Detention Center (Florida), Wakulla County Jail 
(Florida), Monroe County Jail (Florida). South Louisiana Correctional Center, Basile 
(Louisiana), Lasalle Detention Center. Jena (Louisiana). Tensas Parish Detention Center. 
Waterproof (Louisiana) and Oakdale Federal Detention Center (Louisiana) from November 
15, 2010 to the present. 

2. Any and all incident reports, and any other records and information related to any incident 
involving any individual detained by or for U.S. Immigration and Customs Enforcement at 
the Krome Service Processing Center (Florida), Baker County Detention Center (Florida), 
Wakulla County Jail (Florida), Monroe County Jail (Florida). South Louisiana Correctional 
Center, Basile (Louisiana), Lasalle Detention Center. Jena (Louisiana), Tensas Parish 
Detention Center, Waterproof (Louisiana) and Oakdale Federal Detention Center (Louisiana) 
from November 1 5, 201 to the present. 

3. Any and all information pertaining to any threat of suicide, special housing for suicide watch, 
logs for suicide watch, suicide attempts and suicides at the Krome Service Processing Center 
(Florida), Baker County Detention Center (Florida). Wakulla County Jail (Florida), Monroe 
County Jail (Florida), South Louisiana Correctional Center, Basile (Louisiana). Lasalle 
Detention Center. Jena (Louisiana), Tensas Parish Detention Center, Waterproof (Louisiana) 
and Oakdale Federal Detention Center (Louisiana) from November 15, 2010 to the present. 

4. Any and all sick call requests, grievances, petitions, complaints, requests to contact family 
members, requests to contact attorneys (and responses to any of the foregoing) made by any 
detainee at the Krome Service Processing Center (Florida), Baker County Detention Center 
(Florida), Wakulla County Jail (Florida), Monroe County Jail (Florida), South Louisiana 
Correctional Center, Basile (Louisiana), Lasalle Detention Center, Jena (Louisiana), Tensas 
Parish Detention Center, Waterproof (Louisiana) and Oakdale Federal Detention Center 
(Louisiana) from November 15. 2010 to the present. 
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5. Any and all documents, communications, emails, reports and other information reflecting or 
describing the new policy decision to resume deportations to Haiti ("new policy") either 
directly or through a third country, from January 2010 to the present; 

6. Any and all communications, recommendations, memoranda, analyses, evaluations, 
directions, instructions, and other information prepared, relayed or communicated by or to 
ICE Field Offices regarding the new policy, both prior to and subsequent to its adoptions; 

7. All documents and any other information relied on or cited as the basis(es) for the new policy 
decision to resume deportations to Haiti, either directly or through a third country; 

8. All documents reflecting "the profile" or any other criteria, description, or classification of 
those ICE or any other entity has identified as amendable to deportation under the new 
policy; 

9. All documents relied on by any agency or entity to determine that any individual "fits the 
profile" of those ICE or any other entity has identified as amenable to deportation under the 
new policy, 

10. A complete list of the names, A Numbers, countries of birth, dates, of birth, nationalities, 
states of residency, length of time in the United States, prior immigration status, and any 
convictions (include state of conviction, statute of conviction, date of conviction, judgment, 
sentence imposed and sentence served) of those ICE or any other entity has identified as 
amenable to deportation under the new policy. 

1 1 . Any and all information regarding the apprehension of individuals who were on orders of 
supervision or any other form of release from November 1 5, 201 to the present for the 
purpose of deporting those individuals pursuant to the new policy, including but not limited 
to the date, location and manner of apprehension, and any and all documentation reflecting 
each individual's compliance with, or failure to comply with, any order of supervision or 
other form of conditional release; 

12. Any and all documents, plans, agreements and communications regarding Justice Prisoner & 
Alien Transportation System (JPAT) flights or any other logistical arrangements to repatriate 
individuals to Haiti either directly or through a third country under the new policy; 

13. Any and all documents or other records reflecting any agreements, understandings, 
arrangements, plans, programs and communications with the Government of Haiti regarding 
the new policy, including but not limited to all information on any financial arrangements 
related in any way to the new policy; 

14. Any and all documents, communications and other records reflecting the Government of 
Haiti's consent to accept deportees under the new policy; 

15. Any and all documents, communications and other records reflecting any agreements, 
understandings, arrangements, plans, programs or other communications with any other 
Unites States agency regarding the new policy; 

16. Any and all documents, communications and other records reflecting any agreements, 
understandings, arrangements, plans, programs or other communications with any other 
United States agency regarding the new policy; and 

17. Any and all documents, communications and other records reflecting any agreements, 
understandings, arrangements, plans, or programs with any other entity, including but not 
limited to the International Office for Migration (IOM), regarding the new policy. 

U.S. Immigration and Customs Enforcement (ICE) initially denied your request in part by denying 
your request for expedited processing and by denying your request for a fee waiver. You have 
appealed the decision to deny your request for a fee waiver. ICE has further reviewed your request 
in question that gave rise to this partial denial of your request. Our analysis follows. 
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Fee waivers are properly granted "if disclosure of the information is in the public interest because it 
is likely to contribute significantly to public understanding of the operations or activities of the 
government and is not primarily in the commercial interest of the requester." 1 More specifically, the 
Department of Justice issued revised fee waiver policy guidance on April 2, 1987. 2 These 
regulations set forth six factors to examine in determining whether the applicable legal standard for 
fee waiver has been met Those six factors are as follows: (1) whether the subject of the requested 
records concerns "the operations or activities of the government"; (2) whether the disclosure is 
"likely to contribute" to an understanding of government operations or activities; (3) whether 
disclosure of the requested information will contribute to the understanding of the public at large, as 
opposed to the individual understanding of the requestor of a narrow segment of interested persons; 
(4) whether the contribution to public understanding of government operations or activities will be 
"significant"; (5) whether the requester has a commercial interest that would be furthered by the 
requested disclosure; and (6) whether the magnitude of any identified commercial interest to the 
requestor is sufficiently large in comparison with the public interest in disclosure that disclosure is 
primarily in the commercial interest of the requestor. 

You have appealed, specifically indicating that the requested information would significantly 
contribute to the public's understanding of Government actions. Additionally, you have argued that 
no commercial interest of FIAC would be served by the request "as FIAC is a non-profit legal 
services agency that defends the rights of immigrants." 

As to the first requirement, there is no questioning that the requested information concerns the 
operations or activities of the government Within the 17 item request documents sought specifically 
include incident reports, policy decisions, use of force reports, and other documentation concerning 
government activities. 

The second requirement requires that the disclosure "likely contribute" to the understanding of the 
public at large regarding specific government operations or activities. Many of the records, such as 
finalized agency policy and other documents within the Haitian Refugee Immigration Fairness Act 
(HRIFA) reports are publicly available. 3 However, this is not determinative as to the fee waiver 
request as there are additional items included in the request which are not readily available to the 
public. 

The third requirement necessitates that disclosure contribute to the understanding of the public at 
large, as opposed to the individual understanding of the requester or a narrow segment of interested 
persons. 4 More specifically, agencies must evaluate the ability of the requester to disseminate the 
information. 5 Furthermore, the intended method of that dissemination 6 must be included in the 
request for a fee waiver. 

In the case at hand, the original request submitted did not include a request for a fee waiver. The 
subsequent letter from the requester, after a search by the agency had already been conducted, dated 
February 2, 201 1, requested a waiver of fees based upon an assertion that the disclosure of the 
information is in the public interest and that the disclosure was not in the commercial interest of the 



1 See, Piper v. U.S. Dep't of Justice. 294 F. Supp. 2d 16, 24 (D.D.C. 2003). 

2 See, 5 U.S.C. § 552(e); see also FOIA Update. Vol. XIX, No. 3, at 6; FOIA Update , Vol. XIV, No. 3, at 8. 

3 See, http://www.ice.gov/foia/readingroom.htm. 

4 See, Forest Guardian v. U.S. Dent of Interior. 416 F.3d at 1 179 (10* Cir. 2005). 

5 Ortloff. No. 98-2819. slip op. at 21 (D.D.C. Mar. 22, 2002). 

6 Hall v. CIA. No. 04-0814, 2005 WL 850379, at 7 (D.D.C. Apr. 13, 2005). 
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requester, as the requester is a non-profit legal services agency. As an aside, "non-profit" status is 
not determinative of the commercial nature of information for the purposes of the fifth factor in 
assessing the propriety of a fee waiver. 7 It is not necessary to determine the commercial nature of 
the information requested, as the request fails to specify the ability of the requester to disseminate 
the information or the intended method of dissemination. 



As such, the determination regarding the denial of a fee waiver request was proper in all respects 
under the applicable provisions of 5 U.S.C. § 552 cited above. 

The Office of Government Information Services (OGIS) also mediates disputes between FOIA 
requesters and Federal agencies as a non-exclusive alternative to litigation. If you are requesting 
access to your own records (which is considered a Privacy Act request), you should know that OGIS 
does not have the authority to handle requests made under the Privacy Act of 1974. If you wish to 
contact OGIS, you may email them at ogis@nara.gov or call 1-877-684-6448. 

This decision is the final action of the Department of Homeland Security concerning your FOIA/PA 
request for expedited processing and a waiver of fees. Inasmuch as you consider this to be a denial 
of your appeal, you may obtain judicial review of this decision pursuant to the provisions of 5 U.S.C. 
§ 552(a)(4)(B) in the United Stales District Court in the district in which you reside, or in which the 
agency records are situated, or in the District of Columbia. 

Should you have any questions regarding this appeal closure, please contact ICE at ice- 
foia@dhs.aov . In the subject line of the email please include the word "appeal", your appeal 
number, which is OPLA11-093 and the FOIA case number, which is 20I1FOIA4250. 



Sincerely. 




Line 



Government Information Law Division 
ICE Office of the Principal Legal Advisor 
Department of Homeland Security 



7 Critical Mass Energy Project v. NRC . 830 F.2d 278, 28 1 (D.C. Cir. 1 987). 
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Department of Homeland Security 
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RE: Freedom of Information Act Appeal: Denial of Expedited 
Processing, Holding Fee Waiver in Abeyance, & Lack of 
Determination on Fee Status 
Case Number 2011-FOIA-0003 

Dear Associate General Counsel: 

Pursuant to 6 C.F.R. § 5.9, the American Civil Liberties Union 
(ACLU) appeals U.S. Immigration and Customs Enforcement's (ICE) 
decision to deny the ACLU expedited processing of its request under the 
Freedom of Information Act (FOIA). The ACLU also appeals ICE's 
failure to grant the ACLU fee status as a "representative of the news 
media" and its decision to hold the ACLU's request for a fee waiver in 
abeyance. 



I. 



BACKGROUND 



The ACLU's FOIA Request seeks records related to the post-order 
custody review (POCR) process that the Department of Homeland 
Security (DHS) applies to detained non-citizens with administratively final 
orders of removal. See ACLU FOIA Request, No. 201 l-FOIA-0003 
(Sept. 21, 2010), attached as Exh. I. In a letter dated October 4, 2010, ICE 
summarily denied expedited processing of that request, merely restating 
the standard without providing any explanation for its decision. See 
Pavlik-Keenan Letter, dated Oct. 4, 2010, at 1, attached as Exh. II. The 
letter also held the ACLU's Request for a fee waiver in abeyance '"pending 
the quantification of responsive records," id. at 1 . and completely ignored 
the ACLU's Request for fee status as a "representative of the news 
media." As set forth below, the aforementioned decisions are wholly 
without merit. 

II. THE INSTANT FOIA REQUEST WARRANTS EXPEDITED 
PROCESSING 
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First, the ACLU's FOIA Request clearly meets the statutory and 
regulatory requirements for expedited processing. "With respect to a 
request made by a person primarily engaged in disseminating 
information," the Act provides that a "compelling need" for expedited 
processing exists where there is an "urgency to inform the public 
concerning the public concerning actual or alleged Federal Government 
activity." 5 U.S.C. § 552(aX6)(E)(v)(II); see also 6 C.F.R. § 5.5(d)(l)(ii) 
(same). The United States Court of Appeals for the District of Columbia 
Circuit has identified at least three factors for determining whether an 
"urgency to inform" exists: (1) whether the request concerns a matter of 
current exigency to the American public; (2) whether the consequences of 
delaying a response would compromise a significant recognized interest; 
and (3) whether the request concerns federal government activity. Al- 
Fayedv. C.I.A., 254 F.3d 300, 310 (D.C. Cir. 2001). 

AMERICAN CIVIL LIBERTIES 

union foundation There can be no doubt that the FOIA Request on its face concerns 

"actual or alleged federal government activity." Furthermore, the 
information requested concerns a matter of current public exigency: 
namely, the ongoing prolonged detention of scores of non-citizens without 
adequate procedural review. Recent news articles in major media outlets 
have highlighted the expansion of such mass detention and the 
deficiencies of the government's review procedures. 1 Moreover, the 
Supreme Court has long recognized that "[fjreedom from imprisonment- 
from government custody, detention, or other forms of physical restraint- 
lies at the heart of the liberty that [the Due Process] Clause protects" and 
that detention requires "strong procedural protections." Zadvydas v. 
Davis, 533 U.S. 678, 690-91 (2001). Yet immigrants' rights advocates 
and government oversight bodies alike have expressed serious concerns 
that the government's POCR process has failed to afford meaningful, fair, 
and individualized review to prolonged immigration detainees and make 
appropriate determinations as to release or continued detention. See Exh. 
A at 2 (citing reports). The due process problems raised by prolonged 
mass detention in the absence of adequate review are clearly matters of 
urgent public concern. 

For similar reasons, delaying a response would compromise at 
least two significant recognized interestsi — namely, both non-citizens 
detainees' liberty interest against prolonged and arbitrary detention, and 
the public's interest in holding the government accountable for its 
violations of law. Given the ongoing use of prolonged immigration 
detention, a delayed response here would hinder the efforts of advocacy 
organizations such as the ACLU and other key stakeholders to ensure that 



1 See, e.g., Michelle Roberts, AP IMPACT: Immigrants face detention, few rights, Wash. 
Post, Mar. 1 5, 2009; Nina Bernstein, How One Marijuana Cigarette May Lead to 
Deportation, N.Y. Times, Mar. 30, 2010 (noting that an individual spent three years in 
immigration detention while fighting removal case). 
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the government meets its statutory and constitutional obligations as it 
enforces the immigration laws. 

Furthermore, the ACLU's FOIA Request makes abundantly clear 
that the ACLU is an organization "primarily engaged in disseminating 
information." See Exh. A at 8-9; see also 6 C.F.R. § 5.5(d)(3). As set 
forth in the FOIA Request, the ACLU publishes newsletters, news 
briefings, right-to-know handbooks, and other materials that are widely 
disseminated to the public. These materials are made available to 
everyone — including tax-exempt organizations, non-profit groups, and law 
students and law faculty — for either no cost or for a nominal fee through 
its public education department. The ACLU also disseminates 
information through its high-traffic website, http://www.aclu.org . The 
website provides in-depth information on a range of civil liberties issues; 
addresses civil liberties issues that are currently in the news; and contains 
hundreds of documents relating to the ACLU's work. The website 
specifically features information obtained through the FOIA. See, e.g., 
http://www.aclu.org/safefree/torture/torturefoia.html ; 
http://www.aclu.org/patriot foia/index.html . The ACLU also publishes an 
electronic newsletter, which is distributed to subscribers via email; airs 
regular podcasts; and produces a television series on civil liberties issues 
entitled The Freedom Files. See http://aclu.tv . 

These characteristics easily suffice to convey "representative of the 
news media organization" status on the ACLU. See National Security 
Archive v. Dep't of Defense, 880 F.2d 1381, 1387 (D.C. Cir. 1989) (noting 
that in determining whether a requester is a representative of the news 
media, the critical question is whether the entity in question "gathers 
information of potential interest to a segment of the public, uses its 
editorial skills to turn the raw materials into a distinct work, and 
distributes that work to an audience") (construing 5 U.S.C. § 
552(a)(4)(A)(iii)); Elec. Privacy Info. Or. v. Dep't of Defense, 241 F. 
Supp. 2d 5, 1 1 (D.D.C. 2003) ("It is critical that the phrase 'representative 
of the news media' be broadly interpreted if the act is to work as expected 
... I[n] fact, any person or organization which regularly publishes or 
disseminates information to the public . . . should qualify for waivers as a 
'representative of the news media.'"). Courts, moreover, have recognized 
that organizations that meet the "representative of the news media" 
standard necessarily meet the "primarily engaged in disseminating 
information" standard. See ACLU v. United States Dep't of Justice, 321 F. 
Supp. 2d 24, 30, n.5 (D.D.C. 2004) (holding that a FOIA requester that 
was a "representative of the news media" for purposes of a fee waiver was 
indeed "primarily engaged in disseminating information" for expedited 
processing purposes). 



AMERICAN CIVIL LIBERTIES 
UNION FOUNDATION 
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Courts have also specifically recognized that advocacy 
organizations like the ACLU which disseminate information and conduct 
public education on civil rights issues are entitled to expedited processing. 
See Leadership Conf. on Civil Rights v. Gonzales, 404 F. Supp. 2d 246, 
260 (D.D.C. 2005) (holding that an organization that "disseminates 
information regarding civil rights ... to educate the public, promote 
effective civil rights laws and ensure their enforcement by the Department 
of Justice" was entitled to expedited processing). As described in its 
FOIA Request, the ACLU is a nationwide, nonprofit, nonpartisan 
organization dedicated to protecting civil rights and civil liberties in the 
United States and disseminating information on these issues through 
diverse means. See Exh. A at 8. For all these reasons, the ACLU is 
"primarily engaged in disseminating information," and its FOIA Request 
should be processed in an expedited manner. 

AMERICAN CIVIL LIBERTIES 

union foundation HI. THE INSTANT FOIA REQUEST WARRANTS A FEE 

WAIVER. 



Furthermore, the agency erred with respect to the ACLU's fee 
requests. First, the agency wholly ignored the ACLU's request for fee 
status as a "representative of the news media." Yet, as set forth above, 
there is no question that the ACLU is entitled to this fee status under the 
Act. See supra. Moreover, the agency's letter cites no authority for 
holding the ACLU's fee waiver request in abeyance. This decision is 
particularly unreasonable in light of the fact that government agencies in 
numerous comparable instances have granted the ACLU fee waivers in the 
past. See Exh. A at 7 n.6. 2 

Indeed, as set forth below, the FOIA Request here clearly meets 
the statutory and regulatory requirements for fee waivers. See 5 U.S.C. § 
552(a)(4)(A)(iii) (providing for fee waiver where disclosure is "likely to 
contribute significantly to public understanding of the operations or 



2 In addition to the examples listed in the FOIA Request, agencies have granted fee 
waivers to the ACLU on numerous other occasions. For example, the Department of 
Justice granted a fee waiver to the ACLU with regard to a December 2008 FOi A request 
for records related to the detention, interrogation, treatment, or prosecution of suspected 
terrorists. The Department of Justice also did not charge the ACLU fees associated with 
FOIA requests submitted by the ACLU in November 2007, December 2005, and 
December 2004. The Department of Health and Human Services granted a fee waiver 
with regard to a FOIA request submitted in November 2006. In May 2003, the United 
States Department of Commerce granted a fee waiver to the ACLU with respect to its 
request for information regarding the radio-frequency identification chips in United 
States passports. In March 2005, the Department of State granted a fee waiver to the 
ACLU with regard to a request submitted that month regarding the use of immigration 
laws to exclude prominent non-citizen scholars and intellectuals from the country 
because of their political views, statements, or associations. In addition, the Department 
of Defense did not charge the ACLU fees associated with FOIA requests submitted by 
the ACLU in April 2007, June 2006, February 2006, and October 2003. 
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activities of the government and is not primarily in the commercial interest 
of the requester"); see also 6 C.F.R. § 5.1 l(k). 



(1) First, the subject of the requested records directly concerns ' 'the 
operations or activities of the government. " 6 C.F.R. § 5.11(k)(2Xi)- 
Specifically, the FOIA Request seeks disclosure of records relating to 
the government's administration of the POCR process for non-citizen 
detainees with administratively final orders of removal. 

(2) Moreover, disclosure of requested records is " likely to contribute to an 
understanding of government operations or activities " for the reasons 
listed above. 6 C.F.R. § 5.1 1 (k)(2)(ii). The ACLU intends to keep the 
public at large informed about the content of the responsive records. 
These records would not be "duplicative or substantially identical" 

AUCDir , u ..„„ , with presently available information as they do not yet exist in the 

AMtKICAN IflVFL LiocKI'cb ^ ( 

union foundation public domain. See id. 

(3) Any requested records disclosed by DHS would not be used for "the 
individual understanding of the requestor." but rather for ''the 
understanding of a reasonably broad audience of persons interested in 
the subject ." 6 C.F.R. § 5.1 l(k)(2)(iii). As noted in the FOIA 
Request, the ACLU is a nationwide, nonprofit, nonpartisan 
organization that broadly disseminates information on civil rights and 
civil liberties issues through a wide array of media. See Exh. A. at 8. 
Thus, the ACLU has "expertise in the subject area and ability and 
intention to effectively convey information to the public." 6 C.F.R. § 
5.11(k)(2)(iii). 

(4) The contribution of responsive records to public understanding of 
government operations regarding the POCR process would also be 
very "significant ." See 6 C.F.R. § 5.1 l(k)(2)(iv). Presently, the public 
knows very little about the procedures afforded non-citizens who are 
detained for prolonged periods of time. ICE's response to the FOIA 
request will help the larger public understand whether its government 
is complying with its statutory and constitutional obligations against 
subjecting immigrants to unlawful and arbitrary detention, and what 
procedures the government follows in order to ensure that individuals 
are released where appropriate. 

(5) The ACLU has no commercial interest in the disclosure of the 
requested records. See 6 C.F.R. § 5. 1 l(k)(3)(i). As explained in the 
FOIA Request, the ACLU is a non-profit organization dedicated to 
protecting civil rights and civil liberties in the United States. See Exh. 
A at 8. The ACLU intends to use the records for the purpose of 
keeping the public informed about the government's immigration 
detention practices. 



5 

ICE.201 2FOIA1 3868000021 

BEST AVAILABLE COPY 



AMERICAN CIVIL LIBERTIES 



(6) Finally, the public interest in the disclosure of the requested records is 
significant . See 6 C.F.R. § 5. 1 l(k)(3)(ii). The FOIA Request concerns 
the fundamental liberty interest against unlawful and arbitrary 
detention. In requesting the records at issue, the ACLU seeks to 
ensure that non-citizens are afforded constitutionally adequate review 
over their imprisonment and not illegally subject to prolonged 
detention. As set forth in the Request, immigrants' rights advocates 
and government oversight bodies alike have expressed serious 
concerns about the adequacy of the POCR process, and there is 
significant evidence that immigrants are being improperly held in DHS 
custody. See Exh. A at 2. Were the public denied its right under 
FOIA to access records relating to the custody review process, the 
government could continue to subject immigrants to prolonged 
detention without meaningful review, to the substantial impairment of 



union foundation immigrants' due process rights. 



For the foregoing reasons, we respectfully request that the agency grant 
expedited processing for the instant Request. In addition, we ask that the 
agency grant the ACLU a fee waiver or, in the alternative, grant it fee 
status as a "representative of the news media." We look forward to your 
prompt response. 



Sincerely, 




Tanaz Moghadam 
Attorney 

ACLU Immigrants' Rights Project 

125 Broad St., 18th Floor 

New York, NY 10004 

Tel: 212-284-7316 

Fax: 212-549-2654 

Email: tmoghadam@aclu.org 



CC: Catrina Pavlik-Keenan 
FOIA Officer 

U.S. Immigration and Customs Enforcement 
800 North Capitol St., NW, #585 
Washington, DC 20536 
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September 21, 2010 

Catrina Pavlik-Keenan 
FOIA Officer 

U.S. Immigration and Customs Enforcement 
800 North Capitol St., NW 
5th Floor, Suite 585 
Washington, DC 20528 
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PRESIDENT 
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Catherine M. Papoi 
FOIA Officer 

U.S. Department of Homeland Security 

Privacy Office 

Director, Disclosure & FOIA 

245 Murray Drive SW, Bldg. 410 

Mail Stop 0550 

Washington, DC 20528-0550 

RE: Second FOIA Request for Records Related to the Post-Order 
Custody Review Process (POCR) 

Dear Freedom of Information Officers: 

This letter constitutes a request pursuant to the Freedom of Information Act 
(FOIA), 5 U.S.C. § 552, submitted on behalf of the Irronigrants' Rights 
Project (IRP) of the American Civil Liberties Union (ACLU). The 1RP is 
also requesting the expedited processing of this request, pursuant to 5 U.S.C. 
§ 552(a)(6)(E) and agency regulations, and a fee waiver, pursuant to 5 
U.S.C. § 552(a)(4)(A)(iii). This request is being simultaneously filed with 
the U,S, Immigration and Customs Enforcement (ICE) and the U.S. 
Department of Homeland Security (DHS). 



BACKGROUND 



In 2001, the Supreme Court held that, under the Immigration and Nationality 
Act, 8 U.S.C, § 1231, a noncitizen with a final order of removal can only be 
detained for the period reasonably necessary to effectuate his or her removal 
from the United States. The Court also found six months from the date of a 
final order of removal to be a presumptively reasonable period of time. See 
Zadvydas v. Davis, 533 U.S. 678, 701 (2001). Regulations designed to 
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implement Zadvydas were promulgated in November 200 1 , J These 
regulations established a set of post-order custody review (POCR) 
procedures for determining, inter alia, whether an individual detainee will be 
detained or released following the 90 day removal period, see 8 C.F.R. § 
241 .4, and whether there is a significant likelihood of removal in the 
reasonably foreseeable future. See 8 C.F.R. § 241.13. 

Since its establishment, however, immigrants' rights advocates and 
government oversight bodies alike have expressed serious concerns about 
the POCR process' adequacy. Reviews of the POCR process strongly 
suggest that it does not afford meaningful, fair, and individualized review to 
unFon C rwmMm emin prolonged immigration detainees and that ICE officials are not making 



appropriate determinations as to release or continued detention 



2 



Moreover, the government is currently applying the POCR procedure to 
noncitizens whose removal orders have been judicially stayed pending 
adjudication of their immigration appeals, even though the regulations are 
silent as to these individuals. Immigration law practitioners regularly report 
that the government appears to treat the existence of a stay as a per se basis 
for denying release, on the grounds that individuals with stays are inherent 
flight risks. 

As Zadvydas makes clear, the inadequacy of the POCR process implicates 
serious constitutional concerns as "[fjreedom from imprisonment — from 
government custody, detention, or other forms of restraint — lies at the heart 
of the liberty." Zadvydas, 533 U.S. at 682, 690. Moreover, the issue of the 



1 See Continued Detention of Aliens Subject to Final Orders of Removal, 66 Fed. Reg. 
56967 (Nov. 14, 2001) codified at 8 CJJL §§ 241.4, 241.13, 241.14. 

2 See, eg., General Accounting Office, Better Data and Controls Are Needed to Assure 
Consistency with the Supreme Court Decision on Long-Term Alien Detention, GAO-04-434 
(May 2004) (finding that ICE's database could not even identify the detainees entitled to a 
custody review and that ICE was possibly violating POCR regulations); Dep't of Homeland 
Security Office of die Inspector General, ICE's Compliance with Detention Limits for Aliens 
with a Final Order of Removal from the United States, OIG-07-28, at 1 (Feb. 2007) 
(reporting ICE's failure to provide custody reviews in a timely manner and, in some cases, 
its failure to provide them at all; ICE's improper suspension of detainees from the review 
process; ICE's failure to provide sufficient guidance to its field offices on Zadvydas; non- 
uniform practices across field offices; and ICE's ineffective oversight efforts); Kathleen 
Glynn & Sarah Bronstein, Systemic Problems Persist In U.S. ICE Custody Reviews for 
"Indefinite" Detainees, at 1-2 (Catholic Legal Immigration Network, Inc. 2005) (reporting 
poor record keeping, failure to conduct timely custody reviews, staff shortages, lack of 
communication with and Information provided to detainees, and non-uniform practices 
across field offices). 
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POCR process' adequacy has become especially acute as the government 
exponentially increases its use of immigration detention and subjects 
increasing numbers of noncitizens to prolonged imprisonment 3 

Public scrutiny of the POCR process is therefore necessary to ensure the 
agency manages its detained population in a manner that is consistent with 
its statutory and constitutional obligations. While the reports on the POCR 
to date are certainly useful, they are limited in scope, and none of the 
underlying agency records are readily available for review. 4 Far more 
information is needed for a full review of POCR process. 

ZXZw*™ RECORDS REQUESTED 

Please disclose: 

1 . All records 5 reflecting the following information for individuals who 
had been detained six months or longer since being taken into ICE 
custody (i.e., "prolonged detainees") on the date the search is 
conducted (please run the search as a "snapshot" as of the date, not 
as a range of time up until the date): 

a. The number of such detainees organized by field office. 

b. The nationality of such detainees. 

c. The length of such detainees' detention since being taken into 
ICE custody. 



3 For example, in 1997, the number of immigrants detained by the U.S. Immigration and 
Naturalization Service on any given day was approximately 13,000. U.S. Dep't of Justice, 
Office of the Federal Detention Trustee, Detention Needs Assessment and Baseline Report: 
a Compendium of Federal Detention Statistics, available at http://www.usdoj.gov/ofdtf. 
Just ten years later, the national daily ICE detainee population had surpassed 30,000. Anna 
Gorman, Immigration Detainees are at Record Levels, L.A. Times, Nov. 5, 2007, at B 1 . 
See also OIO-07-28, at 1 (rinding that ICE "is not well positioned to oversee the growing 
detention caseload that will be generated by DHS' planned enhancements to secure the 
border."). 

4 For example, the OIG's review did not address the "sufficiency of release decisions" and 
the "success of alternatives to detention " and the study was also not designed to review ICE 
practices nationwide. See OIG-07-28, at 44. The CLINIC report was generated from 
interviews with practitioners lacking full and direct access to agency records. 

5 Please include all records, including, but not limited to, memoranda, correspondence, 
analyses, evaluations, policies, reports, notes of meetings, and other written and printed 
records or records in any other format, including records kept in electronic format on 
computers and/or other electronic storage devices, electronic communications and/or video 
tapes. 
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d. The number of such detainees with an atircdxustratively final 
order of removal (on date of snapshot). 

e. The number of such detainees with an administratively final 
order of removal that was judicially stayed (on date of 
snapshot). 

f . The number of such detainees whose removal proceedings 
were pending before the Immigration Judge (on date of 
snapshot). 

g. The number of such detainees whose removal proceedings 
were pending before the Board of Immigration Appeals (on 
date of snapshot). 

h. The number of such detainees whose removal proceedings 
were pending before the Court of Appeals (on date of 
snapshot). 

i. The number of such detainees whose removal proceedings 
were pending before the Immigration Judge or Board of 
Immigration Appeals on remand (on date of snapshot). 

All 90-day, 180-day, and any subsequent post-order custody review 
(POCR) decisions for individuals who were detained six months or 
longer since being taken into ICE custody (i.e., "prolonged 
detainees") from November 1, 2008 onwards, organized per detainee. 
All records reflecting the following information for individuals who 
were detained six months or longer since being taken into ICE 
custody (i.e., "prolonged detainees") from November 14, 2001 
onward and who ultimately prevailed in their removal proceedings: 

a. The start and end dates of such detainees' detention. 

b. The number of such detainees organized by field office. 

c. The nationality of such detainees. 

d. The length of such detainees' detention. 

e. The statutory basis for such detainees' detention (i.e., 8 
U.S.C. §§ 1225, 1226(a), 1226(c), or 1231) 

f. The justification for detaining each of these individuals, 
including, but not limited, to copies of their custody review 
determinations, their bond hearing determinations, their 
parole requests and denials, any reviews of their custody 
determinations by immigration judges, and any other 
documents concerning their continued detention. 

g. The specific basis for then- release (i.e., "proceedings 
terminated," cancellation of removal granted, adjustment of 
status granted, asylum granted). 

All 90-day, 180-day, and any subsequent post-order custody review 
(POCR) decisions for individuals who were detained six months or 
longer since being taken into ICE custody (i.e., "prolonged 



4 

ICE.201 2FOIA1 3868000027 

BEST AVAILABLE COPY 



detainees") who were released from custody from November 14, 
2001 onwards because they won their removal cases, organized per 
detainee. 

All records reflecting the following information for detainees who 
were released at their 90-day custody review from November 14, 
2001 onward: 

a. The number of such detainees per year. 

b. The number of such detainees organized by field office. 

c. The nationality of such detainees. 

d. The number of such detainees with an administratively final 
order of removal that was judicially stayed, and the field 
office and nationality of such detainees 

All records reflecting the following information for detainees who 
were detained six months or longer following the entry of an 
administratively final order of removal that was not judicially stayed 
(i.e., "Zadvydas detainees"), including those who were eventually 
released, those who were eventually removed, and those who 
continue to be detained, from November 14, 2001 onward. 

a. The number of such detainees per year, including those 
released, those removed, and those who continue to be 
detained. 

b. The number of such detainees organized by field office. 

c. The nationality of such detainees. 

d. The date of such detainees' final administrative order of 
removal, and if the removal order was at any point stayed, the 
date that the stay was lifted. 

e. The length of such detainees' total detention, from when they 
were first taken into ICE custody. 

f. The length of such detainees' post-final-order detention (i.e., 
from when a final administrative order was issued, or in the 
case of a removal order that was stayed, from the date when 
the stay was lifted). 

g. For those detainees who were released from detention, the 
reason for their release (viz., the "book out" date). 

All 90-day, ISO-day, and any subsequent post-order custody review 
(POCRs) decisions for all detainees who were detained six months or 
longer following the entry of an administratively final order of 
removal that was not judicially stayed (i.e., "Zadvydas detainees") 
from November 14, 2001 onwards, organized pa detainee. 
All records reflecting the following information for all detainees who 
were detained six months or longer following the entry of an 
administratively final order of removal that was not judicially stayed 
(i.e., "Zadvydas detainees") and who were released from custody 
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from November 14, 2001 onward for the purpose of immediate 
removal from the United States: 

a. The number of such detainees per year. 

b. The start and end dates of their detention. 

c. The number of such detainees organized by field office. 

d. The nationality of such detainees. 

e. The date of such detainees' final administrative order of 
removal, or in the case of a removal order that was at any 
point stayed, the date that the stay was lifted. 

f. The length of such detainees' total detention from when they 
were first taken into ICE custody. 

g. The length of such detainees' post-final-order detention (i.e., 
from when a final administrative order was issued, or in the 
case of a removal order that was stayed, from the date when 
the stay was lifted). 

All records reflecting the following information for all detainees with 
administratively final orders of removal that were not judicially 
stayed (not just those detained six months following the entry of a 
final order of removal that was not judicially stayed), and who were 
released from custody from November 14, 2001 onward because 
their removal was not significantly likely in the reasonably 
foreseeable Juture: 

a. The number of such detainees released per year. 

b. The start and end dates of their detention. 

c The number of such detainees released per year by field 
office. 

d. The nationality of such detainees. 

e. The date of such detainees' final administrative order of 
removal, and if the removal order was stayed, the date the 
stay was lifted. 

f. The length of such detainees' total detention since being 
taken into ICE custody. 

g. The length of such detainees' post-final-order detention (i.e., 
from when a final administrative order was issued, or in the 
case of a removal order that was stayed, from the date when 
the stay was lifted). 

h. The number of such detainees who filed petitions for writs of 
habeas corpus, and the case name and court where such 
petitions were filed. 

i. The number of such detainees who were released after filing 
writs of habeas corpus. 

j. The numbers of such detainees who are currently released on 
supervision orders. 
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» 

k. The conditions of supervised release of such detainees, 
including but not limited to release notices and orders, 
supervision orders, Intensive Supervision and Appearance 
Program (ISAP) conditions, and Enhanced 
Supervision/Reporting (BSR) conditions. 

1. The number of such detainees who have subsequently been 
removed. 

10. All records reflecting the following information for all detainees with 
administratively final orders of removal that were not judicially 
stayed (not just those detained six months following the entry of a 
final order of removal that was not judicially stayed), and who were 
released from custody from November 14, 2001 onward for reasons 
other than their removal not being significantly likely in the 
reasonably foreseeable future'. 

a. The number of such detainees released per year. 

b. The start and end dates of their detention. 

c. The number of such detainees released per year by field 
office. 

d. The nationality of such detainees. 

e. The date of such detainees' final administrative order of 
removal, and if the removal order was stayed, the date the 
stay was lifted. 

f. The length of such detainees' total detention since being 
taken into ICE custody. 

g. The length of such detainees' post-final -order detention (i.e., 
from when a final administrative order was issued, or in the 
case of a removal order that was stayed, from the date when 
the stay was lifted). 

h. The number of such detainees who filed petitions for writs of 
habeas corpus, and the case name and court where such 
petitions were filed. 

i. The number of such detainees who were released after filing 
writs of habeas corpus. 

j. The numbers of such detainees who are currently released on 

supervision orders, 
k. The conditions of supervised release of such detainees, 

including but not limited to release notices and orders, 

supervision orders, Intensive Supervision and Appearance 

Program (ISAP) conditions, and Enhanced 

Supervision/Reporting (ESR) conditions. 
1. The number of such detainees who have subsequently been 

removed. 
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1 1 . All records related to DHS, ICE, Headquarters Post-Order Detention 
Unit (HQPDU), and individual ICE field office policies, procedures, 
and/or guidelines on POCRs and conditions of supervised release, 
including but not limited to manuals, guidances, instructions, policy 
statements, legal memoranda, training materials, and sample forms, 
worksheets, and letters. 

12. All records related to DHS, ICE, Headquarters Post-Order Detention 
Unit (HQPDU), and individual ICE field office policies, procedures, 
and/or guidelines regarding the detention, custody review, release, 
and conditions of supervision of noncitizens whose removal has been 
judicially stayed, including but not limited to manuals, guidances, 
instructions, policy statements, legal memoranda, training materials, 
and sample forms, worksheets, and letters. 

13. All records reflecting the following information for individuals who 
were detained under the mandatory detention provision, 8 U.S.C. 

§ 236(c), from November 14, 2001 onward and who ultimately 
prevailed in their removal cases: 

a. The start and end dates of their detention. 

b. The start and end dates of their detention when they were 
held under § 236(c). 

c. The date that removal proceedings were terminated or 
otherwise concluded in their favor. 

d. The number of such detainees organized by field office. 

e. The nationality of such detainees. 

f. The specific basis for their release (i.e., "proceedings 
terminated," cancellation of removal granted, adjustment of 
status granted, asylum granted). 

THE REQUESTOR 

The ACLU is a nationwide, nonprofit, and nonpartisan organization 
dedicated to protecting civil rights and civil liberties in the United States. It 
is the largest civil liberties organization in the country, with offices in the SO 
states and over 500,000 members. The ACLU is dedicated to holding the 
U.S. government accountable to principles of due process and the U.S. 
Constitution in general, including those principles that bear on detention and 
other significant deprivations of liberty. 

The ACLU publishes newsletters, news briefings, right-to-know handbooks, 
and other materials that are widely disseminated to the public. These 
materials are made available to everyone— including tax-exempt 
organizations, non-profit groups, and law students and law faculty' — for 
either no cost or for a nominal fee through its public education department 
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AMERICAN CIVIL LIBERTIES 
UNION FOUNDATION 



The ACLU also disseminates information through its high-traffic website, 
http://www,aclu.org . The website provides in-depth information on a range 
of civil liberties issues; address civil liberties issues that are currently in the 
news; and contains hundreds of documents relating to the ACLU's work. 
The website also specifically features information obtained through the 
FOIA. See, e.g., htfr://www.aclu.orf^safefreefo 
htt p://www.aclu.ore/patriot foia/index.html, The ACLU also publishes an 
electronic newsletter, which is distributed to subscribers via email; airs 
regular podcasts; and produces a television series on civil liberties issues 
entitled The Freedom Files. See http://aclu.tv . 

AMERICAN CIVIL LIBERTIES 
UNION FOUNDATION 

Accordingly, the ACLU is an organization whose "main professional 
activity or occupation is information dissemination." 6 C.F.R. § 5.5(d)(3). 
The ACLU is also a "representative of the news media" within the meaning 
of the statute and applicable regulations. See 5 U.S.C. § 552(a)(4)(AXih). 
(defining a representative of the news media as an entity that "gathers 
information of potential interest to a segment of the public" and "uses its 
editorial skills to turn raw materials into a distinct work, and distributes that 
work to an audience"); see also National See. Archive v. U.S. Department of 
Defense, 880 F.2d 1381, 1397 (D.C. Cir. 1989) (same); 45 C.F.R. § 5.5 
(defining representative of the news media as "a person actively gathering 
information for an entity organized and operated to publish or broadcast 
news to the public"). 

EXPEDITED PROCESSING 

We request Track 1 expedited treatment for this FOIA request. This request 
qualifies for expedited treatment pursuant to 5 U.S.C. § 552(aX6)(E) and 
applicable regulations. As set forth above, there is a "compelling need" for 
expedited processing of this request, see 5 U.S.C. § 552(a)(6)(E)(i)(I) ) 
namely, an "urgency to inform the public concerning actual or alleged 
Federal Government activity." 5 U.S.C. § 552(a)(6)(EXvXII); see also 6 
C.F.R. § 5.5(d)(1)(h) (same). The ACLU is therefore entitled to expedited 
processing of this request 

FEE WAIVER 

The ACLU also requests a full fee waiver on the grounds that disclosure of 
the requested records is in the public interest and is "likely to contribute 
significantly to public understanding of the operations or activities of the 
government and is not primarily in the commercial interest of the requester." 
5 U.S.C. § 552(a)(4)(A)(iii); see also 45 C.F.R. § 5.45. 
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As set forth above, this request aims at furthering public understanding of 
government conduct: specifically, whether the post-order custody reviews 
for detainees in the custody of ICE are sufficient to satisfy the agency's 
statutory and constitutional obligations. In this respect, the request strongly 
resembles the many previous instances in which government waived all fees 
associated with responding to FOIA requests by the ACLU. 6 

In any event, as discussed supra, the ACLU is a "representative of the news 
media" and does not seek the records requested for commercial use. 
Accordingly, should the government assess fees for the processing of this 
request, those fees should be "limited to reasonable standard charges for 
document duplication" alone. 5 U.S.C. § 552(aX4)(A)(ii)(II). 

* * * 

Thank you for your consideration of this request If mis request is denied in 
whole or in part, the ACLU asks that the government justify all redactions 
by reference to the specific exemptions of the FOIA. We expect that the 
government release all segregable portions of otherwise exempt material. 
We reserve the right to appeal a decision to withhold any information or to 
deny expedited processing or a waiver of fees. We look forward to your 
request to our request for expedited processing within ten (10) business days, 
as required under 5 U.S.C. § 552(aX6)(EXiiXD. Notwithstanding our 
request for expedited processing, we alternatively look forward to your reply 
to this request within twenty (20) business days, as required under 5 U.S.C. 
§ 552(a)(6XAXI). 

Please respond to Judy Rabinovitz, Deputy Director, ACLU Immigrants' 
Rights Project, 125 Broad St., 18th Floor, New York, NY 10004, Tel: 212- 
549-2618, Email: jrabinovitz@aclu.org. Also, please notify us in advance if 
the cost of photocopying the documents requested exceed $100.00. 

* » * 



The following are recent examples of requests in which agencies did not charge the ACLU 
fees associated with responding to its FOIA requests: (1) a FOIA request submitted to the 
Department of State in April 2005; (2) a FOIA request submitted to the National Institute of 
Standards and Technology in April 2005; (3) a FOIA request submitted to the Office of 
Science and Technology in the Executive Office of the President in August 2003; (4) a 
FOIA request submitted to the Federal Bureau of Investigation in August 2002; (5) a FOIA 
request submitted to the Office of Intelligence Policy and Review in August 2002; (6) a 
FOIA request submitted to the Office of Information and Privacy in the Department of 
Justice in August 2002. 
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Under penalty of perjury, I certify, to the best of my knowledge and belief, 
that the above information is true and correct 




Judy^Rabinovitz 

ACLU Immigrants' Rights Project 
American civil liserties 125 Broad St.. 1 8th Floor 

UNION FOUNDATION VT „ , vrlr1ftftft - 

New York, NY 10004 
Tel: 212-549-2618 
Fax: 212-549-2654 
Email: jrabinovitz@aclu.org 
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U.S. Department of Homeland Security 
800 North Capitol St, NW #383 
Washington. DC 20336 

US. Immigration 
and Customs 
Enforcement 



Judy Rabinovitz 
ACLU 

125 Broad Street, 18 ,b Fl. 
New York, NY 10004 

RE: FOIA Case Number 2011-FOIA-0003 
Dear Ms. Rabinovitz: 

This letter responds to your requests for a waiver of fees and the expedited processing of your 
Freedom of Information Act (FOIA) request dated September 21 , 2010. You have requested 
records related to the Post-Order Custody Review Process. 

As it relates to your fee waiver request, your request will be held in abeyance pending the 
quantification of responsive records. The DHS FOIA Regulations, 6 CFR § S.l l(k)(2), set forth 
six factors to examine in deterrnining whether the applicable legal standard for a fee waiver has 
been met: (1) Whether the subject of the requested records concerns "the operations or activities 
of the government;" (2) Whether the disclosure is "likely to contribute" to an understanding of 
government operations or activities; (3) Whether disclosure of the requested information will 
contribute to the understanding of the public at large, as opposed to the individual understanding 
of the requestor or a narrow segment of interested persons; (4) Whether the contribution to public 
understanding of government operations or activities will be "significant;" (S) Whether the 
requester has a commercial interest that would be furthered by the requested disclosure; and (6) 
Whether the magnitude .of any identified commercial interest to the requestor is sufficiently large 
in comparison with the public interest in disclosure, that disclosure is primarily in the commercial 
interest of the requestor. If any responsive records are located, we will consider these factors in 
our evaluation of your request for a fee waiver. 

Immigration and Customs Enforcement (ICE) evaluates requests for expedited processing based 
upon the legal standards set forth in the Electronic Freedom of Information Act Amendments of 
1996 as incorporated into the Department of Homeland Security's Freedom of Information Act 
regulations 1 . These regulations establish two factors to examine in determining whether the 
applicable legal standard for expedited processing has been met. I have considered the following 
factors in my evaluation of your request for expedited processing: (1) whether the lack of an 
expedited treatment could reasonably be expected to pose an imminent threat to the life or 
physical safety of an individual; and (2) if there is an urgency to inform the public about an actual 
or alleged federal government activity, if the request is made by a person primarily engaged in 
disseminating information. 

Upon review of your request and a careful consideration of the factors listed above, I have 
determined to deny your request for expedited processing. 




6 CFR § 5.5(d). 

www.ice.gov 
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The undersigned is the person responsible for this determination. You may appeal this finding by 
writing to the Associate General Counsel (General Law), Department of Homeland Security, 
FOIA Appeals, Washington, DC 20528, within 60 days from the date of this determination. It 
should contain any information and state, to the extent possible, the reasons why you believe the 
initial determination should be reversed and the envelope in which the appeal is mailed in should 
be prominently marked "FOIA Appeal." The Privacy Office's determination will be 
administratively final. 

If you have any questions pertaining to your request, please contact the FOIA Office at (202) 
732-0300. 




Catrma M. Pavlik-Keenan 
FOIA Officer 
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(b)(6) 



From: | 

Sent: Thursday, April 21 , 201 1 9:1 1 PM 
To: ICE-FOIA 
Subject: re 2011FOIA5659 



To whom it may concern: 



I am writing to contest the reclassification of myself, with respect to ICE FOIA Case Number 
201 1FOIA5659, as a "commercial" requester. Such a determination is capricious, and the explanation 
that this was the result of a "further review of [my] request" spurious, as there was no information in my 
request from which one could draw that conclusion. As this reclassification sharply increased the 
processing fees being demanded by ICE in service of the request with no clear rationale, it gives the 
appearance of being an attempt to impede government transparency. However, I'm sure that this is a 
simple misunderstanding, so I would like to make it known that: 

1. My purpose in making this request is entirely non-commercial. 

2. 1 have no pecuniary interest in the result of this request, nor does anyone with whom I'm associated. 
3. This request is made on behalf of a not-for-profit public interest technology research collective. 

I believe that qualifies for the non-commercial categorization of requests. I'm also officially requesting a 
fee-waiver for any duplication costs, as this information is clearly in the public interest, and expedited 
processing from this point forward, as ICE is already well beyond the statutorily mandated timetable for 
responding to FOIA requests. 



To be clear: this is an administrative appeal of both the adverse determination of my classification as a 
requester, and the extraordinary amount of time ICE has taken in servicing this request.1 




Please also note that failure to respond within 5 business days constitutes ICE's unqualified consent to 
waiving all processing fees for this request. 



Sincerelv 



(b)(6) 
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From: 

Sent: 

To: 

Subject: 




londay, hebruary 07, 
ice-foia@dhs.gov 
FOIA Request Form 



:24 PM 



requestor-name 
requestor-addre"ss 
request or-city=Madi son 
requestor- st at e-WI 




=41425^ 


B 




(b)(6) 



requestor- f ax= 
requestor-email= 
document-type=Ar 

officials or representatives, and officials or representatives of the Motion Pictures 

Association of America ( "MPAA" ) , Recording Industry Association of America ( "RIAA" ) , or 

the Business Software Alliance ("BSA"), in relation to the seizure of Internet domain 

names conducted as part of "Operation In Our Sites" or "Operation In Our Sites II". 

requestor-description=A-individual 

institution-name= 

company-name= 

media-name= 

fee=up-to-25 

answer=73 

submit=submit form 
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(b)(6) 



From: 

Sent: Friday, April 22, 201 1 9:08 AM 
To: 

Subject: FOIA ICE 2011FOIA565 
Good Morning 



In reference to changing that classification of this requester to commercial: 

After reviewing this request the requester, Mr, wrote the request from an email name with the domain 

name ofw ww .e p i c .com upon review ofepic.com the website it is a medical company affiliated with making 
medical software. This paragraph is from epic.com about us section: 

"Epic makes software for mid-size and large medical groups, hospitals and integrated healthcare organizations - 
working with customers that include community hospitals, academic facilities, children's organizations, safety net 
providers and multi-hospital systems. Our integrated software spans clinical, access and revenue functions and 
extends into the home." 

If you need anything else let me know. 

V/R^^^^^ 

Paralegal Specialist, FOIA 

U.S. Immigration and Customs Enforcement 

Office: (202) 732-B 



4/22/2011 
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Washington Square Legal Services, Inc. 

245 Sullivan Street, 5th Floor 
New York, New York 10012 
TEL: 212-998-6624 
Fax:212-995-4031 



Nancy Morawetz 
Alina DaS 

Supervising Attorneys 

April 11,2011 



U.S. Immigration and Custom Enforcement 
Office of Principal Legal Advisor 
U.S. Department of Homeland Security 
800 North Capitol Street, N.W., Room 585 
Washington, D.C. 20536-5009 

Re: FOIA Appeal for 2010 FOIA 1959 

To Whom It May Concern: 

This letter is filed to appeal the fee assessment, adequacy of the search and withholding of 
information in the above referenced request. Copies of all correspondence related to this request are 
attached for your reference. 

1. Procedural Background of this FOIA 

On December 17, 2009, Requesters filed this FOIA request seeking all records relating to 
the Government's involvement in facilitating the return of persons whose immigration cases are 
reversed or reopened following their deportation and requesting a fee waiver. 1 In its final response 
dated September 30th, 2010, the ICE FOIA office stated that it searched five offices within ICE and 
was releasing a partial production of 587 pages from OPLA. No fees were assessed against 
Requesters for this production. Requesters appealed the final response. 

On January 24, 201 1, Ms. Susan Mathias, Chief of the Government Information Law 
Division of OPLA, determined that the FOIA request should be remanded to the FOIA division for 
additional searches that include but are not limited to a search of the Office of Public Affairs, the 
Office of International Affairs, ICE Office of Congressional Relations, the ICE Office of Planning 
and Policy, and the ICE Office of Enforcement and Removal Operations. In addition, Ms. Mathias 
noted that the agency response was being remanded for processing of a document produced by the 
Office of Planning and Policy ("OPP") but not processed for release with the initial response. 

By letter dated March 3 1 st , 2010, the FOIA office stated that it had completed its search of 
ERO, OPLA, OIA, OPA, and OPP which revealed an additional 2,650 pages of responsive records. 



1 Specifically, our original FOIA request noted: "we agree to pay search, duplication and review fees of up to S 100.00. 
If the fees will amount to more than $100.00, we request a fee waiver pursuant to 5 U.S.C. § 552(a)(4)(A)(iii)" See 
Original FOIA request at 4. 



ICE.2012FOIA13868000041 




BEST AVAILABLE COPY 



Re:2010F0IA 1959 
Page 2 



However, instead of producing these documents, the FOIA office is witholding these records until 
requesters pay a $2,265.45 fee assessment. 

On April 7, 2010, the FOIA office clarified via phone that it had assessed our fees for the 
search without making a determination as to our request for a fee waiver. 2 Requesters timely appeal 
the decision by the FOIA office to withhold documents pending the payment of fees. 

2. The Government Information Law Division Should Allow the Public to Access 
Crucial Information About How and Whether Individuals Who Prevail in their 
Removal Proceedings Can Return to the United States 

a. The FOIA Office Is Statutorily Barred from Assessing Fees Against Requesters 

The FOIA office's decision to withhold documents pending payment of fees violates the 
statutory requirements for fee assessments. An agency cannot assess search fees if it fails to comply 
with FOIA's statutory time limit for disclosure, and no unusual or exception circumstances 
otherwise apply. See 5 U.S.C. § 552(a)(4)(A)(viii) ("An agency shall not assess search fees. ..if the 
agency fails to comply with any time limit under paragraph (6), if no unusual or exceptional 
circumstances... apply to the processing of the request.") 

The FOIA office has failed to comply with the statutory time limit for response . The 
statutory time limit requires that an agency determine whether it will comply with a FOIA request 
within 20 working days of receiving the request. 5 U.S.C. § 552(a)(6)(A)(i). In our case, ICE 
received our request on January 5, 2010 and did not send Requesters a response until September 30, 
2010. See ICE Final Response. Moreover, no unusual circumstances exist as the agency is required 
to provide written notice of such circumstances and did not do so here. 5 U.S.C. § 552(a)(6)(B). 
Therefore, no exception to 5 U.S.C. § 552(a)(4)(A)(viii) applies, and the assessment of fees is 
statutorily barred. 

b. In Any Case, Requesters Should Be Granted a Fee Waiver Given the Public 
Interest in this Information 

A fee waiver is warranted here because disclosure of the requested records "is likely to 
contribute significantly to public understanding of the operations or activities of the government 
and is not primarily in the commercial interest of the requester." 5 U.S.C. § 552(a)(4)(A)(iii). The 
legislative history of FOIA makes it clear that the "fee waiver provision. . .is to be liberally 
construed in favor of waivers for non-commercial requesters." Federal Cure v. Lappin, 602 F. 
Supp. 2d 197, 201 (D.D.C. 2009) (internal quotations marks omitted). 

Requesters — the Immigrant Defense Project, the National Immigration Project of the 
National Lawyers Guild, the ACLU Immigrant Rights Project, the Post-Deportation Human Rights 
Project, Rachel Rosenbloom, Assistant Professor of Law, Northeastern University School of Law, 
Mr. David Gerbier, and Mr. Luis Gutierrez — are national non-profit organizations and individuals 



2 By phone conversation on April 7, 201 1, Counsel's intern Ms. 'Mm spoke to FOIA officer^^HiSKsS^^B'egarding 
the March 31 response of the FOIA office. He stated that the FOIA office has now made an assessment on fees but has 
not made a determination as to our specific request for a fee waiver. 
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working with immigrant communities as well as individuals who personally experienced substantial 
difficulty returning to the United States after prevailing in their immigration cases. 

The disclosure of this information falls squarely within the "public interest." 5 U.S.C. § 
552(a)(4)(A)(iii). Requesters are requesting this information out of concern for individuals who 
may be deported absent a stay of removal and individuals who have prevailed in their immigration 
appeals but experienced substantial difficulty returning to the United States. The government has 
repeatedly stated that it facilitates the return of individuals who prevail in their immigration appeals. 
See Brief for Respondent at 44, Nken v. Holder, 129 S.Ct. 1749 (2009) (08-681) ("by policy and 
practice, the government accords aliens who were removed pending judicial review but then 
prevailed before the courts effective relief by, inter alia, facilitating the aliens' return to the United 
States... and according them the status they had at the time of removal"); Respondent's Opposition 
to Petitioner's Motion for a Stay of removal Proceedings at 6, n.l, Adam v. Holder, No. 10-1391 2-D 
(1 1th Cir. Sept. 13, 2010) (opposing the petitioner's request of a stay of removal based on the 
promise that the government will return petitioner if he prevails in his appeal). 

However, the government has provided little public information about how it actually 
facilitates return. See Sandra Hernandez, "He Can't Come Home Again," Miami New Times, 10 
September 2009, available at: <http://www.miaminewtimes.com/2009-09-10/news/he-can-t-come- 
home-again-david-gerbier-deported-to-haiti/> (profiling the situation of Mr. David Gerbier who has 
been seeking the assistance of the U.S. government in facilitating his return since his removal order 
was invalidated in 2002 to no avail). And given the difficulties that individuals experience in trying 
to return to the U.S., serious doubts remain as to if and how the government facilitates return. 
Compare Government's Opposition to Motion to Amend Judgment at 3, Gerbier v. Acting Dir. INS, 
et al, No. 00-2335 (E.D. Pa. April, 18 2002) (opposing Mr. Gerbier's request that the court order his 
return because the government process for returning Mr. Gerbier was "already underway") with Id. 
(noting that Mr. Gerbier repeatedly sought help from the U.S. Embassy to facilitate his return but 
was turned away each time); see also Petitioner's Emergency Motion for Contempt at 1-2, Okeke v. 
Gonzales, Nos. 03-1 83 1 and 03-4640, 407 F.3d 585 (3rd Cir. 2005) (stating that ICE has taken the 
position that it has no obligation to return petitioner and the U.S. Consulate refuses to issue a visa to 
petitioner because it believes a removal order is still in effect despite the Court and Board decisions 
invalidating his removal order). 

Information from this FOIA request will provide the general public, courts, immigrant 
advocates, and individuals with information regarding if and how the government facilitates the 
return of individuals who prevail in their immigration cases. Understanding the process through 
which individuals return to the United States is crucial for individuals, families, and communities 
seeking to reunite with loved ones; individuals in proceedings who may be removed absent a stay; 
and allows the public to assess the fundamental fairness of immigration proceedings. This FOIA 
request falls within "[t]he basic purpose of FOIA," namely "to ensure an informed citizenry, vital to 
the functioning of a democratic society ... to hold the governors accountable to the governed." 
NI.RB v. Robbins Tire & Rubber Co., 437 U.S. 214, 242 (1978). 

Since the filing of our FOIA request, the need for this information has only grown in light of 
recent Supreme Court and circuit decisions. Circuit courts have recalled mandates and held 
removal orders unlawful based on the Supreme Court's decision in Carachuri-Rosendo, allowing 
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for immigrants to return to the United States. See Carachuri-Rosendo v. Holder, 130 S.Ct. 2577 
(2010); see e.g. Spence v. Holder, 09-60102 (5th Cir. February 8, 201 1) (per curiam); Executive 
Office of Immigration Litigation, "Immigration Law Advisor," January 201 1, at 7 (discussing 
circuit court reversals due to Carachuri-Rosendo). In addition, certain circuits have now recognized 
that the BIA retains jurisdiction of motions to reopen and reconsider post-removal, meaning that 
individuals can challenge their removability at the BIA from abroad. See Luna v. Holder, No. 08- 
4840 (2d Cir. Mar. 3, 201 1); Pruize v. Holder, No. 09-3836 (6th Cir. Feb. 3, 201 1); Marin- 
Rodriguez v. Holder, 612 F.3d 591 (7th Cir. July 14, 2010); Coyt v. Holder, 593 F.3d 902 (9th Cir. 
2010). 

c. Requesters Remain in the Dark Regarding the FOIA Office's Calculation of 
Fees and Decision to Withhold the OPP Document 

Moreover, it is unclear from its letter of March 31 sl how the FOIA office assessed its fees. 
Requesters are unable to discern from the letter whether the FOIA office is charging Requesters for 
the initial search for which it never required the Requesters to pay or the additional searches; or why 
specific offices are charging for the additional search. Moreover, the office should not be 
withholding the OPP document which was produced for the initial response but never released. See 
ICE Letter remanding FOIA at 3. Presumably, the FOIA office did not need to conduct an 
additional search for this document but merely needs to release it upon remand, 

3. Conclusion 



The agency's withholding of information on how individuals can return contradicts the spirit 
of its representations to the public that it will facilitate their return and leaves lawyers, family, and 
communities at a loss as to how to bring back their loved ones. Given that disclosure is in the 
public interest and the information will not be used for commercial purposes, we urge the 
Government Information Law Division to grant our request for a fee waiver. 3 

Thank you for your prompt attention to this matter. Please do not hesitate to contact us at 
(212) 998-6624 with any questions. 



Sincerely, 




Nan^Morawetz - Supervising Attorney 
Yihong (Julie) Mao - Legal Intern 
Nancy Steffan - Legal Intern 



Counsel for the Requesters 



3 Lest this response be construed to the contrary, Requesters also renew concerns regarding the adequacy of the 
agency's search and exemption determinations. The office's response of March 3 1 provides no description of how the 
agency conducted its additional search for responsive documents and has not responded to our request that the agency 
review its assertion of exemptions given the presumption in favor of full disclosure and the public interest at hand. 
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Ends: 

ICE Response of March 31, 201 1 
ICE Letter remanding FOIA 
Requester's Letter of Appeal 
ICE Final Response 

DHS Letter Referring FOIA Request to ICE 
Original FOIA Request 
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Washington Square Legal Services, Inc. 

245 Sullivan Street, 5th Floor 
New York, New York 10012 
TEL: 212-998-6624 
Fax:212-995-4031 



Nancy Morawetz 

AL1NA DAS 
Supervising Attorneys 

April 11,2011 



U.S. Immigration and Custom Enforcement 
Office of Principal Legal Advisor 
U.S. Department of Homeland Security 
800 North Capitol Street, N.W., Room 585 
Washington, D.C. 20536-5009 

Re: FQIA Appeal for 2010 FQIA 1959 

To Whom It May Concern: 

This letter is filed to appeal the fee assessment, adequacy of the search and withholding of 
information in the above referenced request. Copies of all correspondence related to this request are 
attached for your reference. 

L Procedural Background of this FOIA 

On December 17, 2009, Requesters filed this FOIA request seeking all records relating to 
the Government's involvement in facilitating the return of persons whose immigration cases are 
reversed or reopened following their deportation and requesting a fee waiver. 1 In its final response 
dated September 30th, 201 0, the ICE FOIA office stated that it searched five offices within ICE and 
was releasing a partial production of 587 pages from OPLA. No fees were assessed against 
Requesters for this production. Requesters appealed the final response. 



On January 24, 201 1 , Ms.H H Chief of the Government Information Law 

Division of OPLA, determined that the FOIA request should be remanded to the FOIA division for 
additional searches that include but are not limited to a search of the Office of Public Affairs, the 
Office of International Affairs, ICE Office of Congressional Relations, the ICE Office of Planning 
and Policy, and the ICE Office of Enforcement and Removal Operations. In addition, Ms.J 
noted that the agency response was being remanded for processing of a document produced by the 
Office of Planning and Policy ("OPP") but not processed for release with the initial response. 

By letter dated March 31 st , 2010, the FOIA office stated that it had completed its search of 
ERO, OPLA, OIA, OPA, and OPP which revealed an additional 2,650 pages of responsive records. 



1 Specifically, our original FOIA request noted: "we agree to pay search, duplication and review fees of up to S100.00. 
If the fees will amount to more than $100.00, we request a fee waiver pursuant to 5 U.S.C. § 552(a)(4)(A)(iii)" See 
Original FOIA request at 4. 
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However, instead of producing these documents, the FOIA office is witholding these records until 
requesters pay a $2,265.45 fee assessment. 

On April 7, 2010, the FOIA office clarified via phone that it had assessed our fees for the 
search without making a determination as to our request for a fee waiver. 2 Requesters timely appeal 
the decision by the FOIA office to withhold documents pending the payment of fees. 

2. The Government Information Law Division Should Allow the Public to Access 
Crucial Information About How and Whether Individuals Who Prevail in their 
Removal Proceedings Can Return to the United States 

a. The FOIA Office Is Statutorily Barred from Assessing Fees Against Requesters 

The FOIA office's decision to withhold documents pending payment of fees violates the 
statutory requirements for fee assessments. An agency cannot assess search fees if it fails to comply 
with FOlA's statutory time limit for disclosure, and no unusual or exception circumstances 
otherwise apply. See 5 U.S.C. § 552(a)(4)(A)(viii) ("An agency shall not assess search fees... if the 
agency fails to comply with any time limit under paragraph (6), if no unusual or exceptional 
circumstances... apply to the processing of the request.") 

The FOIA office has failed to comply with the statutory time limit for response . The 
statutory time limit requires that an agency determine whether it will comply with a FOIA request 
within 20 working days of receiving the request. 5 U.S.C. § 552(a)(6)(A)(i). In our case, ICE 
received our request on January 5, 2010 and did not send Requesters a response until September 30, 
2010. See ICE Final Response. Moreover, no unusual circumstances exist as the agency is required 
to provide written notice of such circumstances and did not do so here. 5 U.S.C. § 552(a)(6)(B). 
Therefore, no exception to 5 U.S.C. § 552(a)(4)(A)(viii) applies, and the assessment of fees is 
statutorily barred. 

b. In Any Case, Requesters Should Be Granted a Fee Waiver Given the Public 
Interest in this Information 

A fee waiver is warranted here because disclosure of the requested records "is likely to 
contribute significantly to public understanding of the operations or activities of the government 
and is not primarily in the commercial interest of the requester." 5 U.S.C. § 552(a)(4)(A)(iii). The 
legislative history of FOIA makes it clear that the "fee waiver provision. . .is to be liberally 
construed in favor of waivers for non-commercial requesters." Federal Cure v. Lappin, 602 F. 
Supp. 2d 197, 201 (D.D.C. 2009) (internal quotations marks omitted). 

Requesters — the Immigrant Defense Project, the National Immigration Project of the 
National Lawyers Guild, the ACLU Immigrant Rights Project, the Post-Deportation Human Rights 
Project, Rachel Rosenbloom, Assistant Professor of Law, Northeastern University School of Law, 
Mr. David Gerbier, and Mr. Luis Gutierrez — are national non-profit organizations and individuals 



2 By phone conversation on April 7, 20 1 1 , Counsel's intern Ms. fSlSjs poke to FOIA officer Mr.| regarding 
the March 3 1 response of the FOIA office. He stated that the FUIA office has now made an assessment on fees but has 
not made a determination as to our specific request for a fee waiver. 
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working with immigrant communities as well as individuals who personally experienced substantial 
difficulty returning to the United States after prevailing in their immigration cases. 

The disclosure of this information falls squarely within the "public interest." 5 U.S.C. § 
552(a)(4)(A)(iii). Requesters are requesting this information out of concern for individuals who 
may be deported absent a stay of removal and individuals who have prevailed in their immigration 
appeals but experienced substantial difficulty returning to the United States. The government has 
repeatedly stated that it facilitates the return of individuals who prevail in their immigration appeals. 
See Brief for Respondent at 44, Nken v. Holder, 129 S.Ct. 1749 (2009) (08-681) ("by policy and 
practice, the government accords aliens who were removed pending judicial review but then 
prevailed before the courts effective relief by, inter alia, facilitating the aliens' return to the United 
States... and according them the status they had at the time of removal"); Respondent's Opposition 
to Petitioner's Motion for a Stay of removal Proceedings at 6, n.\,Adam v. Holder, No. 10-1 391 2-D 
(1 1th Cir. Sept. 13, 2010) (opposing the petitioner's request of a stay of removal based on the 
promise that the government will return petitioner if he prevails in his appeal). 

However, the government has provided little public information about how it actually 
facilitates return. See Sandra Hernandez, "He Can't Come Home Again," Miami New Times, 10 
September 2009, available at: <http://www.miaminewtimes.com/2009-09-10/news/he-can-t-come- 
home-again-david-gerbier-deported-to-haiti/> (profiling the situation of Mr. David Gerbier who has 
been seeking the assistance of the U.S. government in facilitating his return since his removal order 
was invalidated in 2002 to no avail). And given the difficulties that individuals experience in trying 
to return to the U.S., serious doubts remain as to if and how the government facilitates return. 
Compare Government's Opposition to Motion to Amend Judgment at 3, Gerbier v. Acting Dir. INS, 
et al, No. 00-2335 (E.D. Pa. April, 18 2002) (opposing Mr. Gerbier's request that the court order his 
return because the government process for returning Mr. Gerbier was "already underway") with Id. 
(noting that Mr. Gerbier repeatedly sought help from the U.S. Embassy to facilitate his return but 
was turned away each time); see also Petitioner's Emergency Motion for Contempt at 1-2, Okeke v. 
Gonzales, Nos. 03-1831 and 03-4640, 407 F.3d 585 (3rd Cir. 2005) (stating that ICE has taken the 
position that it has no obligation to return petitioner and the U.S. Consulate refuses to issue a visa to 
petitioner because it believes a removal order is still in effect despite the Court and Board decisions 
invalidating his removal order). 

Information from this FOIA request will provide the general public, courts, immigrant 
advocates, and individuals with information regarding if and how the government facilitates the 
return of individuals who prevail in their immigration cases. Understanding the process through 
which individuals return to the United States is crucial for individuals, families, and communities 
seeking to reunite with loved ones; individuals in proceedings who may be removed absent a stay; 
and allows the public to assess the fundamental fairness of immigration proceedings. This FOIA 
request falls within "[t]he basic purpose of FOIA," namely "to ensure an informed citizenry, vital to 
the functioning of a democratic society ... to hold the governors accountable to the governed." 
NLRB v. Robbins Tire & Rubber Co., 437 U.S. 214, 242 (1978). 

Since the filing of our FOIA request, the need for this information has only grown in light of 
recent Supreme Court and circuit decisions. Circuit courts have recalled mandates and held 
removal orders unlawful based on the Supreme Court's decision in Carachuri-Rosendo, allowing 
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for immigrants to return to the United States. See Carachuri-Rosendo v. Holder, 130 S.Ct. 2577 
(2010); see e.g. Spence v. Holder, 09-60102 (5th Cir. February 8, 201 1) (per curiam); Executive 
Office of Immigration Litigation, "Immigration Law Advisor," January 20 1 1 , at 7 (discussing 
circuit court reversals due to Carachuri-Rosendo). In addition, certain circuits have now recognized 
that the B1A retains jurisdiction of motioris to reopen and reconsider post-removal, meaning that 
individuals can challenge their removability at the B1A from abroad. See Luna v. Holder, No. 08- 
4840 (2d Cir. Mar. 3, 201 1); Pruize v. Holder, No. 09-3836 (6th Cir. Feb. 3, 201 1); Mann- 
Rodriguez v. Holder, 612 F.3d 591 (7th dir. July 14, 2010); Coyt v. Holder, 593 F.3d 902 (9th Cir. 
2010). J 

c. Requesters Remain in th£ Dark Regarding the FOIA Office's Calculation of 
Fees and Decision to Withhold the OPP Document 

Moreover, it is unclear from its letter of March 31 st how the FOIA office assessed its fees. 
Requesters are unable to discern from the letter whether the FOIA office is charging Requesters for 
the initial search for which it never required the Requesters to pay or the additional searches; or why 
specific offices are charging for the additional search. Moreover, the office should not be 
withholding the OPP document which was produced for the initial response but never released. See 
ICE Letter remanding FOIA at 3. Presumably, the FOIA office did not need to conduct an 
additional search for this document but merely needs to release it upon remand. 

3. Conclusion 

The agency's withholding of information on how individuals can return contradicts the spirit 
of its representations to the public that it will facilitate their return and leaves lawyers, family, and 
communities at a loss as to how to bring back their loved ones. Given that disclosure is in the 
public interest and the information will not be used for commercial purposes, we urge the 
Government Information Law Division to grant our request for a fee waiver. 3 

Thank you for your prompt attention to this matter. Please do not hesitate to contact us at 
(212) 998-6624 with any questions. 




Nan^Morawetz - Supervising Attorney 
Yihong (Julie) Mao - Legal Intern 
Nancy Steffan - Legal Intern 

Counsel for the Requesters 



3 Lest this response be construed to the contrary, Requesters also renew concerns regarding the adequacy of the 
agency's search and exemption determinations. The office's response of March 3 1 provides no description of how the 
agency conducted its additional search for responsive documents and has not responded to our request that the agency 
review its assertion of exemptions given the presumption in favor of full disclosure and the public interest at hand. 
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Ends: 

ICE Response of March 31, 201 1 
ICE Letter remanding FOIA 
Requester's Letter of Appeal 
ICE Final Response 

DHS Letter Referring FOIA Request to ICE 
Original FOIA Request 
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ACLU 


AMERICAN CIVIL LIBERTIES UNION 
of MINNESOTA 



'32-0310 



April 5, 2011 , ' "f» Numfe; 

U.S. Immigration Customs Enforcement * 
Office of Principal Legal Advisor 
U.S. Department of Homeland Security 
800 North Capitol Street, N.W., Room 585 
Washington, D.C. 20536-5009 

RE: Freedom of Information Act Appeal 

Dear Ms. Pavlik-Keenan, 

AMERICAN CIVIL . 

liberties union of This letter constitutes an appeal pursuant to 6 C.F.R. § 5.9 of the determination 

" 33" m ■ r t l r avenue made on February 1 8, 20 1 1 in response to request number 20 1 1 FOIA59 1 8. These 

5 o : t t i8o requests were made by the American Civil Liberties Union of Minnesota 

Sm.Iifto?? 55114 ("ACLU-MN") on February 7, 2011. 

-"/SSI. 647 . 5948 

«"«ci!"i"o''8 ° 9 Specifically, this is an appeal of the decisions to 1) deny expedited processing, 2) 
delay decision on a fee waiver and 3) deny the ACLU-MN "representative of the 
news media" status for fee status purposes. 

Our letter of February 7, 201 1, which included eight specific requests for 
documents, sought information about the interaction between the U.S. 
Immigration and Customs Enforcement ("ICE") and Minnesota law enforcement 
regarding detention of individuals cleared by local law enforcement for release. 

The request seeks basic information about the interaction between ICE and local . 
law enforcement entities, as well as information regarding what safeguards are in 
place to protect the civil liberties of those persons detained on behalf of ICE. 

For the reasons stated below, we respectfully request that you reverse your 
February 1 8 th decision and grant the ACLU-MN expedited processing and a fee 
waiver. 

A. Expedited Processing . 

Agencies are required under the Freedom of Information Act to promulgate 
regulations "providing for expedited processing of requests for records in cases in 
which the person requesting the records demonstrates a compelling need." 1 Under 
the statute, "compelling need" means, "with respect to a request made by a person 



5 U.S.C. § 552(a)(6XE)(iXD. 



ICE.2012FOIA13868000051 



BEST AVAILABLE COPY 



primarily engaged in disseminating information, urgency to inform the public concerning actual 
or alleged Federal Government activity. 2,3 

Your letter denied our request for expedited processing because we did not provide "any 
evidence that information dissemination is [our] main professional activity," and we did not 
adequately demonstrate "a particular urgency to inform the public regarding the subject matter of 
[our] request, beyond the public's general right to know about government activity." 

1 . Status as a representative of the news media. 

Under Department of Homeland Security ("DHS") regulations, the ACLU-MN must establish 
that our "main professional activity or occupation is information dissemination," 4 although it 
need not be our sole occupation. 5 Information dissemination is not the sole activity of the ACLU- 
MN. However, it is a main activity of our organization. The ACLU-MN publishes newsletters, 
news briefings, right-to-know documents and other educational and informational materials that 
are broadly disseminated to the public. We gather information for our members and disseminate 
it through a statewide newsletter received by over 8,000 people and through a website, 
www.aclu-mn.org. We gather information about state, local and federal government activities, 
analyze whether those activities affect civil liberties, and inform our audience with our findings. 
We also utilize social media to disseminate information about current civil liberties issues. 6 
Various ACLU-MN facebook pages have a combined total of over 3,000 "friends," and we have 
close to 300 followers on Twitter. Likewise, around 4,000 people subscribe to our monthly email 
newsletter. Our members and many others in the State of Minnesota depend upon our broadcast 
of information, whether through our newsletter, social media, email, or our website, for matters 
of civil liberties. Dissemination of information to the public is a critical and substantial 
component of ACLU-MN 's mission and work. 

The fact that we also work as advocates and lobbyists, in addition to disseminating information, 
does not destroy our claim that we are members of the news media, because the regulation does 
not require that information dissemination be our sole activity. Because our work in information 
dissemination is a main activity of our organization, the ACLU-MN requests that it be granted 
status as a member of the news media. 



2 5 U.S.C. § 552(a)(6)(E)(v)(II). 

3 The DHS regulation promulgated under FOIA contains almost identical language. See 6 C.F.R § 5.5(dXl)(ii). 

4 6 C.F.R. § 5.5(d)(3). 

5 Id 

* Non-traditional media qualify as news-media entities for FOIA purposes. 5 U.S.C. 552 § 552(a)(4XAXii)(in) 
("[A]s methods of news delivery evolve (for example, the adoption of the electronic dissemination of newspapers 
through telecommunications services), such alternative media shall be considered to be news-media entities."). 
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2. Urgency to inform the public. 



The court in Al-Fayed v. C.I. A. , 7 the only federal court of appeals case on this issue to date, 
promulgated the following rule, which courts have consistently followed 8 when analyzing 
whether the "urgency to inform" standard has been met. 9 "[I]n determining whether requestors 
have demonstrated 'urgency to inform,' and hence 'compelling need,' courts must consider at 
least three factors: (1) whether the request concerns a matter of current exigency to the American 
public; (2) whether the consequences of delaying a response would compromise a significant 
recognized interest; and (3) whether the request concerns federal government activity. 10 

a. A matter of current exigency. 

The "matter of current exigency" requirement is satisfied if the events at issue are a matter of 
current public debate, or the subject of a currently unfolding news story, evidenced by news 
reports referring to the specific subject of the FOIA request. 11 

There are currently five bills before the Minnesota legislature which would combine some 
element of local law enforcement and immigration enforcement. 12 At least one of these bills, 
H.F. 152, is currently moving. 13 Likewise, certain local governments are currently considering 
entering into 287(g) agreements. Because of these efforts to combine law- and immigration 
enforcement in our area, the issue is a matter of public debate, and thus a matter of current 
exigency. 

Likewise, the national and local media are just beginning to take note of ICE's Secure 
Communities program. The coverage of issues relating to the program, as well as issues related 
to combined criminal law- and immigration enforcement, is just beginning to move into the 
national spotlight. Increased coverage is sure to come as Secure Communities becomes more 
fully implemented, as it is intended to do. A list of relevant news articles is attached as an 
Appendix to this letter. 

Because the intertwining of local law enforcement with immigration enforcement is a subject of 
current public debate, and the subject of a currently unfolding news story, it therefore satisfies 
the requirement that our request concern a matter of current exigency to the American public. 



7 264 F.3d 300(2001). 

8 See Electronic Privacy Information Center v. U.S. Dept. of Justice, 322 F.Supp.2d 1, 4 (2003); See American Civil 
Liberties Union v. U.S. Dept. of Justice, 32 1 F.Supp.2d 24, 29 (2004); See Long v. Department of Homeland 
Security, 436 F.Supp.2d 38, 42 (2006). 

9 Although Al-Fayed concerns a request made to the CIA, NSA, FBI, and Department of State, and not to DHS, the 
court in that case chose to analyze the issue under the statutory language in FOIA, which applies to all agencies, 
rather than the department-specific regulation, because "[n]o one federal agency administers FOIA" and "[o]ne 
agency's interpretation of FOIA is therefore no more deserving of judicial respect than the interpretation of any 
other agency." Al-Fayed at 307, quoting Tax Analysts v. IRS, 1 17 F.3d 607, 613 (D.C.Cir.1997). 

10 Al-Fayed, 264 F.3d at 3 1 (2001 ). 

" See Al-Fayed, 264 F.3d at 310; See ACLU, 321 F.Supp.2d at 29. 

12 H.F. 152 / S.F. 108, 87* Leg. (M.N. 201 1-2012); H.F. 628, 87* Leg. (M.N. 201 1-2012); H.F. 358, 87* Leg. (M.N. 
201 1-2012); H.F. 691, 87* Leg. (M.N. 201 1-2012); H.F. 810, 87* Leg. (M.N. 201 1-2012). 
" State of Minnesota Journal of the house, 87™ session, at 246 (12* Day, Feb.7, 201 1). 
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There must be a public interest in the specific subject of a FOIA request in order for expedited 
treatment to be granted. 14 Public interest in the intertwining of law- and immigration 
enforcement is clear from the legislative initiatives outlined above, and from the growing 
coverage of this issue in the media, evidence of which is contained in the Appendix. The public 
is just beginning to learn about the Secure Communities program, and its appetite for 
information is only going to increase as the issue gains national attention. To deny expedited 
processing of our request would deny the public important information they need to inform their 
views on this new and controversial issue. 

In the absence of 287(g) agreements or other authorization, local law enforcement may be acting 
outside their authority by detaining people after they have been cleared for release. Not only is 
this a possible violation of the law, but it could pose problems from a budgetary standpoint as 
well. In the current economic climate, local politicians and taxpayers have become increasingly 
concerned with fiscal responsibility. Extended detention of suspected undocumented immigrants 
may cause local jails and law enforcement agencies to incur additional costs. The taxpaying and 
voting public has an interest in ensuring that society's laws are followed, and that local jails and 

governmental processes. 

Finally, Ihe ACLU-MN plans to testify at hearings for the aforementioned proposed bills. If the 
ACLU-MN does not receive its requested information, it may not have sufficient evidence on 
which to base its testimony. The ability to participate in legislative or judicial processes very 
likely constitutes a significant recognized interest under FOIA. 1 ' Therefore, delay would 
compromise several significant recognized interests, 

c. Federal government activity. 

The ACLU-MN requests information from ICE regarding its policies toward and agreements 
with local law enforcement agencies and facilities. It also requests information regarding 
implementation of "ICE holds" and "detainers" in Minnesota. The delayed release from 
Minnesota jails and detention facilities of suspected undocumented immigrants 1b a direct result 



of the implementation of ICE policies tn Minnesota. Because the information we request 
involves ICE's policies and activities, our request concerns federal government activity. 



Because all necessary ele: 
processing of its request. 



M EPIC, 355 F.Supp.2d at 102; See also At-Fayed, 254 F.3d at 311 (Plaintiffs" failure to demonstrate public interest 
in fraud scheme specifically was fatal to their request for expedition ). 

15 See Long, 43* F.Supp,2d at 42 {Plaintiffs* request for expedition, based on the •rgumenl that they needed the 
information prior to the briefing deadline for a pending Supreme Court case to which the information related, failed 
beeauw they "neither staled mat airy particular person or entity plans on filing an amicus brief or otherwise 
participate in the pending [arguments]")- 
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B. Fee Waiver , 



The Freedom of Information Act requires agencies to furnish documents "without any charge or 
at a charge reduced below" agency-established fees, "if disclosure of the information is in the 
public interest because it is likely to contribute significantly to public understanding of the 
operations or activities of the government and is not primarily in the commercial interest of the 
requestor." 16 In the response to our original request, ICE did not determine whether the ACLU- 
MN is entitled to a fee waiver. Instead, it "determined to hold [our] request in abeyance pending 
the review and quantification of responsive records." 

1 . The ACL U-MN is entitled to a fee waiver determination based on the face of our 
request. 

"A fee waiver request should be evaluated based on the face of the request and the reasons given 
by the requester in support of the waiver," not the contents or quantity of requested records. 
Both the volume and the nature of responsive records are irrelevant to the fee waiver 
determination. 18 

Agencies must decide the fee waiver issue before searching for responsive records. The refusal 
to rule on a fee waiver before a search for records has been conducted wrongly forces a qualified 
requester either to accept a potentially incomplete two-hour search or pay substantial search fees 
that must be waived as a matter of law. Likewise, it makes no sense to condition a fee waiver on 
the nature of the records, as the decision on fee waiver logically precedes the question of what 
the records contain or whether they should be disclosed. Indeed, courts routinely decide fee 
waiver issues independently of disclosure issues. 

Therefore, ICE erred in deferring a fee-waiver determination. The ACLU-MN's request for a fee 
waiver should be determined based on the face of the request, and not the nature or quantity of 
records requested. 

2. A fee waiver is strongly warranted. 

The DHS FOIA regulations provide that "[r]ecords responsive to a request will be furnished 
without charge .... where a component determines, based on all available information, that the 
requester has demonstrated that: (i) Disclosure of the requested information is in the public 



16 5 U.S.C. § 552(aX4XAXiii)- 

17 Carney v. Department of Justice, 19 F.3d 807, 815 (2d Cir. 1994). See Citizens for Responsibility & Ethics in 
Wash. v. U.S. Dep't of Justice, 602 F. Supp. 2d 121, 125 (D.D.C. 2009) ("Fee-waiver requests are evaluated based 
on the face of the request"); Ctr. for Medicare Advocacy, Inc. v. U.S. Dep 't of Health & Human Servs., 577 F. Supp. 
2d 221, 241 (D.D.C. 2008) (same). 

18 Project on Military Procurement v. Department of Navy, 710 F. Supp. 362, 366 (D.D.C. 1989) (the "substantive 
contents of even a single document may substantially enrich the public domain and justify a fee waiver."); Citizens 
for Responsibility and Ethics in Washington v. U.S. Dep't of Health and Human Services, 481 F. Supp. 2d 99, 109 
(D.D.C. 2006) (Under the public-interest fee waiver provision of FOIA, "the informative value of a request depends 
not on there being certainty of what the documents will reveal, but rather on the requesting party having explained 
with reasonable specificity how those documents would increase public knowledge of the functions of the 
government.''). 
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interest because it is likely to contribute significantly to public understanding of the operations or 
activities of the government; and (ii) Disclosure of the information is not primarily in the 
commercial interest of the requester." 19 

The response to our initial request determined that the ACLU-MN is a non-commercial 
requestor. The ACLU-MN is a nonprofit organization that uses the information it obtains through 
FOIA requests to inform our members and the general public, and to aid our organization's 
lobbying and advocacy efforts. The ACLU-MN has no commercial interest in the requested 
information, and ICE correctly identified us as a non-commercial requestor. 

The remaining issue, then, is whether disclosure of the requested information is in the public 
interest. Determination of this issue is based on four factors: 

(1) Whether the subject of the requested records concerns "the operations or activities 
of the government." 

(2) Whether the disclosure is "likely to contribute" to an understanding of government 
operations or activities. 

(3) Whether disclosure of the requested information will contribute to "public 
understanding." The disclosure must contribute to the understanding of a reasonably 
broad audience of persons interested in the subject, as opposed to the individual 
understanding of the requestor. A requestor's expertise in the subject area and ability 
and intention to effectively convey information to the public shall be considered. It shall 
be presumed that a representative of the news media will satisfy this consideration. 

(4) Whether the disclosure is likely to contribute "significantly" to public understanding 
of government operations or activities. "The public's understanding of the subject in 
question, as compared to the level of public understanding existing prior to the 
disclosure, must be enhanced by the disclosure to a significant extent. Components shall 
not make value judgments about whether information that would contribute 
significantly to public understanding of the operations or activities of the government is 
'important' enough to be made public. 20 

The ACLU-MN clearly meets these standards for a public interest fee waiver. The requested 
information concerns procedures for treatment of persons held or questioned for immigration 
issues, including access to legal counsel and length of purposed detention, and is highly relevant 
to the protection of the civil rights and civil liberties of individuals residing in Minnesota. 
Disclosure of the information sought is in the public interest and will contribute significantly to 
public understanding of ICE's policies and practices. As is demonstrated by the news articles 
cited in the Appendix, this issue is a matter of growing public concern. There have been 
significant questions raised about possible civil liberties violations, and possible negative 
consequences, of ICE's Secure Communities program. Disclosure of the requested records 



"6C.F.R. §5.11(k)(l). 
20 6 C.F.R.§5.11(kX2)(i-iv). 
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would clearly contribute to the public's understanding of ICE's operations and activities, fitting 
squarely within the fee waiver requirements. 

Additionally, the ACLU-MN is uniquely well-positioned to "effectively convey information to 
the public" because of our expertise in the area of civil liberties, and because we regularly 
disseminate information to the public through newsletters, news briefings, "Know Your Rights" 
documents, and other educational and informational materials. Finally, we observe that the 
public interest fee waiver provision "is to be liberally construed in favor of waivers for 
noncommercial requestors." 21 

For all the foregoing reasons, the ACLU-MN is entitled to a decision in its favor regarding the 
waiver of fees. 

C. Limitation to Duplication Costs . 

In the event that the ACLU-MN is determined not to qualify for a total fee waiver under the 
public interest exception, it is still entitled to a reduction of fees because it is a "representative of 
the news media." 

FOIA provides that fees "shall be limited to reasonable standard charges for document 
duplication when records are not sought for commercial use" and the request is made by "a 
representative of the news media." 22 The ACLU-MN has established that it is a "representative 
of the news media" for expedited processing purposes. Therefore, fees associated with the 
processing of this request should be limited to reasonable charges for duplication. Even if DHS 
ultimately decides that the ACLU-MN does not qualify for news media status for the purposes of 
expedited review, it should still qualify for media status for the purpose of a fee waiver, because 
the standard is lower in this context, and does not require that information dissemination be our 
"main professional activity." 

For limitation of fees to duplication costs, "the term 'a representative of the news media' means 
any person or entity that gathers information of potential interest to a segment of the public, uses 
its editorial skills to turn the raw materials into a distinct work, and distributes that work to an 
audience." 23-24 The ACLU-MN satisfies this requirement, as illustrated above in section (A)(1). 

For all the foregoing reasons, the fees charged to the ACLU-MN should be limited to, at most, 
the cost of document duplication. 



21 McClellan Ecological Seepage Situation v. Carlucci, 835 F.2d 1282, 1284 (9* Cir. 1987). 

22 5 U.S.C. § 552(a)(4XA)(iiXH). See also 6 C.F.R. § 5.1 1(c) (DHS regulation promulgated under FOIA, with 
identical effect) 

23 5 U.S.C. 552(aX4XAXKXin). 

24 The DHS regulation is substantially similar, defining the term as "any person actively gathering news for an entity 
that is organized and operated to publish or broadcast news to the public." 6 C.F.R. § 5.1 l(bX6). The ACLU-MN 
satisfies either standard. 
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D. Conclusion , 



The response to our initial request indicated that denial of expedited processing was based on: 1) 
our failure to provide any evidence that Information is our main professional activity, and 2) our 
failure to adequately demonstrate a particular urgency to inform the public regarding the subject 
matter of our request. Because we have cured these defects in our request,, we respectfully 
request that you reverse your decision to deny expedited processing, 

Likewise, the denial of our request for "representative of the news media" status was based on 
our failure to provide a convincing argument that the ACLU-MN is an entity organized and 
operated to broadcast news to the public. Because we have presented such an argument, we 
respectfully request that you reverse your decision to deny the ACLU-MN "representative of the 
news media" status for fee waiver purposes. 

Finally, in your initial response, you decided to hold in abeyance our request for a fee waiver 
pursuant to 5 U.S.C. § 552(aX4)(A)(iii). Because that decision was reached in error, and because 
we have provided additional information regarding this issue, we request a decision on fee 
waiver. 

Thank you for a timely response to this matter. 




Teresa Nelson 
Legal Counsel 

Enclosure 



pg. 8, ACLU-MN FOIA Appeal 

ICE.2012FOIA13868000058 

BEST AVAILABLE COPY 



4 



APFENDIX 



Secure Communities: 



'Taking a Hard Line: Immigrants and Crime" 
<htta://www,nyrjines.com/201 1/02/1 8/us/l 8unmigration.htmt> 

"No sanctuary from Immigration and Customs Enforcement grip for innocent" 
<http://www,nyd^ilynews.com/ny_loca1/20l0/l 1/14/2010-1 1- 
1 4_no_sanctuary fkim jce gri p_forj nno cent,html> 

"The American Immigration Council Addresses Problems with Draft Immigration Detainer 
Policy" 

<http J/www. americaiumrnigrationcoiaicil .org/newsrcKmi/release/ameri can-inunigration-counci ] 
^dresse^problems^r^-mimigration-detainer-po]icy> 

"Secure Communities' Information-sharing Capability Activated Across California " 

<htlp://imperialval]eyrHws.contf 

9606&Itemid=2> 

"ICE agents ride shotgun with local law enforcement, taking deportations to the streets" 

t-morrisort/201 1 /02/07/ice/> 

"Churches Join Effort To Break ICE From City Prisons" 

<htip ://manhattan.ny I .com/content/topstories/ 1 346 86/chiu^s-join-effort-to-break-ice-from- 



Tntemal Documents Prove ICE Misled Public About Secure Communities" 
communities^ 

"Ammiano Bill to Change State's Involvement In ICE Fingerprinting Program" 

bill 



"'Sanctuary city* bills catching heat" 



"Undocumented Victims of Domestic Violence Face Threat from Dept, Homeland Security" 
<hrtp^/www.texasobser/«.org/thewhole£tar/item/ 1 7486-undocumented- vie 
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Local Support of Immigrant Detainees: 

"Interfaith Coalition on Immigration; Support Civil Immigrant Detainees and Their Families of 
All Nationalities" Monthly vigils held at Ramsey County Adult Detention Center. 
<http://www.htl cmpls.org/20 1 1 /03/inteTfaiuVcofl] inon-on-immigration-montmy-vigil-this- 
sunday/> 

Jewish Community Action's 9th Annual Immigrant Freedom Seder 
<http^/uccmiiimrnigration 1 wordpress .com/> 

"Minnesota groups protest increased immigration detentions" 
<http://wvw.tedailyplanet.net/news/201 0/10/1 6/minnesota-gioups-protest-incrcased- 



Multiple Deportation Articles from the Minneapolis Star Tribune: 

"Deported 5 times, Mpls. suspect accused of possessing gun, ammo and drugs" 
<ittp://ww.$taitribime.com/l 

"3 Times Deported, Killer Still Here* 

<hnp^/v^,startribune.c^ocal/stpaul/l 1 4029S09.html?elr=KArksUUUoDEy3LGDiO7aiU> 

"Deported Sex Offender Caught Again in MN" 
<htto://ww.stajtiibune.cO[Wlocal/west/1 1 6939 143.html> 

"Convicted felon again is in line for deportation" 



Other Reentry Articles: 

"Deported man re-entered U.S. in Opelousas airport" 
<htlp://www.meaoVertiser.com/article/20l 1 03O3/NEWS0I/1 0303Q303> 

"Man in drug case facing immigration charges" 

<htmV/www.sa]isbiuypost.coiWNews/02241 1 -Betiurdo-Martinez-Montanc-illegal- 
immigrant-qcd> 

"Border Patrol Arrests 1 1 at San Onofre State Beach" 

<http://wvintf, sanclementetimes.ro 1 56908 7/article-Border-Patrol- Arrests- 1 1- 

at-San^o(re'Stete-Beach?instanceFeye_on_sc> 

"3 Nashua residents arrested in national gang sweep" 

<http ://wwwjiashuatele graphjoom/news/9 1Q96S- 196/3 -nashau-residents-airested-in-nauonal- 
gang.htm> 
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New Orleans Workers' Center for Racial Justice 

217 North Prieur Street, New Orleans, Louisiana 701 12 
(504) 309-5165 (telephone) - (504) 309-5205 (facsimile) 

November 17,2011 

Associate General Counsel 
(General Law) 

Department of Homeland Security 
Washington, DC 20528 

Re: Freedom of Information Act Appeal - ICE FOIA Case Number 
2011FOIA6629 



Dear Sir or Madam: 

This letter constitutes an appeal under the Freedom of Information Act 
(FOIA) 5 U.S.C. § 552(a)(6). On March 3, 201 1, pursuant to the FOIA, the 
Congress of Day Laborers, the New Orleans Workers' Center for Racial Justice 
(NOWCRJ), and the individual requestors listed below, (collectively the 
Requestors), requested the disclosure of various records in the possession of the 
United States Department of Homeland Security (DHS) and Immigration and 
Customs Enforcement (ICE) relating to records regarding ICE policies on 
immigration detainers. A copy of that FOIA request is attached as Exhibit A. That 
request contained a request and evidence in support of a full fee waiver. See 
Exhibit A at 2-3. 

On September 21, 201 1, ICE sent a letter informing us that it had denied our 
fee waiver request. A copy of that letter is attached as Exhibit B. 

We hereby file an appeal of the denial of our request for a full waiver of 
fees. We expressly reserve all of our rights with respect to our original FOIA 
request and this appeal. This appeal should not be construed to limit our original 
FOIA request in any way. 

ICE's denial letter dated September 21 , 201 1, fails to mention our right to 
appeal adverse determinations, as is required under the FOIA and DHS' 

2011FOIA6629-NOV. 17,2011 Appeal Letter , C E.201 Jr^Motl 
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implementing regulations. 5 U.S.C. § 552(a)(6)(A)(i); 6 C.F.R. § 5.6(c)(4). We 
are entitled to appeal "an adverse determination denying [our] request, in any 
respect." 6 C.F.R. § 5.9(a)(1). Further, this appeal is timely filed, when received 
within 60 days of the date of the letter denying our request, and is appropriately 
addressed to Associate General Counsel (General Law), Department of Homeland 
Security, Washington, DC 20528. Id. 

The Requestors 

The Congress of Day Laborers and the New Orleans Workers' Center for 
Racial Justice are nonprofit organizations that protect and defend the labor, civil 
and constitutional rights of vulnerable groups and provide community monitoring 
and oversight of government operations and activities. The Congress of Day 
Laborers and the New Orleans Workers' Center for Racial Justice are nationally 
recognized for their work educating the community about DHS operations and 
activities. I I is an organizer with the Congress of Day Laborers and 

the New Orleans Workers' Center for Racial Justice. I 

I are members of the Congress of 
Day Laborers. Requestors will use the information in ongoing monitoring and 
know your rights training. Requestors will also make the information requested 
publicly available. Requestors have no commercial or personal interest in the 
information. 

Fee Waiver 

We appeal the unjustified denial of the fee waiver request we made pursuant 
to 5 U.S.C. §522(a)(4)(A)(iii). The public interes^enefit fee waiver provisions of 
the FOIA are to be "liberally construed" and are "consistently associated with 
requests from journalists, scholars, and non-profit interest groups who it was 
intended to benefit." See, e.g., Judicial Watch, Inc. v. Rossotti, 326 F.3.d 1309, 
1312 (D.C. Cir. 2003); National Treasury Employees Union v. Griffin, 811 F.3d 
644, 649 (D.C. Cir. 1987); Laybarger v. Cardwell, 577 F.2d 764 (1st Cir. 1978); 
Ettlinger v. FBI, 596 F. Supp. 867, 872 (D. Mass. 1984). 

Rather than liberally construing the FOIA fee waiver provisions, ICE denied 
Requestors' fee waiver request in a perfunctory manner. Indeed ICE, in its letter 
denying our fee waiver request, merely states factors to be considered in 
determining whether a request meets the legal standard applicable to fee waivers. 
ICE neither states the actual standard, nor how the Requestors fail to meet the 
standard or the factors ICE listed. See Exhibit B at 4. 

20 1 1 FOI A6629 - Nov. 1 7, 20 1 1 Appeal Letter Page 2 of 1 1 
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The factors ICE alleges it considered in evaluating our request for a fee 
waiver were stated as follows: (1) whether the subject of the requested records 
concerns "the operations or activities of the government;" (2) whether the 
disclosure is "likely to contribute" to an understanding of government operations 
or activities; (3) whether disclosure of the requested information will contribute to 
the public at large, as opposed to the individual understanding of the requestor or a 
narrow segment of interested persons; (4) whether the contribution to the public 
understanding of government operations or activities will be "significant;" (5) 
whether the requestor has a commercial interest that would be furthered by the 
requested disclosure; and (6) whether the magnitude of any identified commercial 
interest to the requestor is sufficiently large in comparison with the public interest 
in disclosure that disclosure is primarily in the commercial interest of the 
requestor. See Exhibit B at 4. 

Requestors do not dispute the relevance of these factors. However the FOIA 
clearly states that "[d]ocuments shall be furnished without any charge ... if 
disclosure of the information is in the public interest because it is likely to 
contribute significantly to public understanding of the operations or activities of 
the government and is not primarily in the commercial interest of the requester." 5 
U.S.C. § 552(a)(4)(A)(iii) (emphasis added), see also 6 C.F.R. §5.1 l(k) (DHS' 
implementing Regulations). 

Congress has provided that a "minimal showing" is all that is necessary for 
an agency to grant a FOIA fee waiver. 

"[T]he legislative history ... demonstrates that Congress 
intended independent researchers, journalists, and public 
interest groups to have inexpensive access to government 
records in order to provide the type of public disclosure 
believed essential to our society. Moreover, in the 1986 
amendments to FOIA, Congress ensured that when such 
requesters demonstrated a minimal showing of their legitimate 
intention to use the information in a way that contributes to the 
public understanding of the operations of government agencies, 
no fee attaches to their request." Institute For Wildlife 
Protection v. U.S. Fish & Wildlife Serv., 290 F. Supp. 2d 1226, 
1232 (D. Or. 2003). 

Courts have interpreted the requisite "minimal showing" to mean that "if a non- 
profit organization has 'identified why they wanted the administrative record, what 
they intend to do with it, to whom they planned on distributing it, and the 

20 1 1 FOI A6629 - Nov. 1 7, 20 1 1 Appeal Letter Page 3 of 1 1 
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[relevant] expertise of their membership/ then a waiver is appropriate." Ctr t For 
Biological Diversity v. Office of Mgmt &Budget, 546 F. Supp2d 722, 727 (N.N. 
Cai. 2008) (quoting Friends of the Coast Fork v. U.S. Dep't of the Interior, 1 10 
F.3d 53,55 (9th Cir. 1997)). 

ICE's denial letter fails to discuss whether Requestors met this "minimal 
showing" upon which a fee waiver should be granted. ICE did not provide any 
reasoning as to why the fee waiver requested was denied* nor did ICE address any 
of the information justifying a fee waiver that was provided by Requestors in our 
fee waiver request. 

Requestors' March 3, 201 ] FOIA request meets the requirements for a fee 
waiver, and lays out why. See Exhibit A at 1-3. Requestors hereby fully 
incorporate the arguments made in their initial FOIA request (Exhibit A) justifying 
a waiver of all fees. Requestors would further like to take this opportunity to 
specifically show how our request, when considered in light of the six factors listed 
above, 1 which ICE said it considered in its denial, is in the public interest, and that 
accordingly the documents requested shall be furnished without any charge under 5 
U.S.C. § 552(a)(4XAXiii) and 6 C.FH. §5.11(kXl). 

(1) The subject of the requested records concerns "the operations 
or activities of the government"': 

The subject of the requested records must concern identifiable operations or 
activities of the federal government, with a connection that is direct and clear, not 
remote or attenuated. 6 CF.R. §5.11(k)(2Xi). 

The records sought by Requestors, and enumerated in our March 3, 201 1 
FOIA request, concern a specific activity of the federal government, the use of 
"immigration detainers'* placed on individuals pursuant to 8 CF.R. § 287.7, as well 
as the operations of the federal government surrounding such "immigration 
detainers." See Exhibit A at 6-8. Our request further describes in great detail the 
records we seek. See id All the records we request concern "identifiable 
operations or activities of the federal government." For example we request 
records relating to legal options and/or obligations that the use of an immigration 



1 Reference to specific documents requested under the discussion of these six factors is hy way of 
example only; Requestors maintain that the entirety of our request, and all documents individually 
requested therein, meet the requirements for a fee waiver, and this appeal covers all documents requested, 
if this appeal is denied in any part, wc reserve the right to appeal such a determination with respect to the 
specific part the determination concerns. 
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detainer, an activity of the federal government, places on local law enforcement 
agencies, see Exhibit A at 6; we request records relating to the standard of proof 
and/or evidentiary standard required to place an "immigration detainer" on 
individuals, that is the conditions necessary for a certain government activity to be 
undertaken. See id. The additional records sought similarly concern the authority 
and limitations surrounding specific federal government activity, the use of 
"immigration detainers," and the resulting obligations that flow from such activity. 
See Exhibit A at 6-8. The records sought therefore bear a direct and clear 
connection to "the operations and activity of the government." 6 C.F.R. 
§5.11(k)(2)(i). 

(2) The disclosure is "likely to contribute" to an understanding of 
government operations or activities: 

The disclosable portions of the requested records must be meaningfully 
informative about government operations or activities in order to be "likely to 
contribute" to an increased public understanding of those operations or activities. 
6 C.F.R. §5.1 l(k)(2)(ii). The disclosure of information that already is in the public 
domain, in either a duplicative or a substantially identical form, would not be as 
likely to contribute to such understanding where nothing new would be added to 
the public's understanding. Id. 

The records sought by Requestors, and enumerated in our March 3, 201 1 
FOIA request, are "meaningfully informative" because they go the very heart of 
the government's operations or activities relating to "immigration detainers." As 
mentioned above, the records we request pertain to the legal options and/or 
obligations that the use of an immigration detainer, an activity of the federal 
government, places on local law enforcement agencies, as well as the authority and 
limitations that the federal government has in carrying out a specific activity, the 
use of "immigration detainers." 

The likelihood that the information sought will contribute to an increased 
public understanding of the operations or activities of the government is further 
supported by the fact that, to the best of Requestors' knowledge, the information 
sought is not "already is in the public domain, in either a duplicative or a 
substantially identical form." ICE itself, in its September 21, 2011 letter, 
implicitly acknowledges that the information sought is not already available. See 
Exhibit B at 4. Indeed, in that letter, ICE indicates that "some information 
pertaining to items 2, 3, and 1 1 of [our] request is available online on the ICE 
website under the section "Policies and Procedures."" (emphasis added). Exhibit B 
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at 4. The letter further states that "information" pertaining to item 8 of our request 
is available on the ICE website, but does not indicate that all responsive documents 
to item 8 are available. ICE makes no mention of the records sought in items 1, 4- 
10, and 12-20, of our March 3, 201 1 FOIA request, and does not indicate that they 
are already available or exempt from disclosure. Further, Requestors believe all 
records sought are disclosable, and ICE has not indicated otherwise. This lack of 
publicly available information is causing local jurisdictions around the country to 
take varying positions regarding the legal options and/or obligations that they have 
with respect to "immigration detainers. 2 " The information we seek in our request, 
by pertaining to those legal options and/or obligations, will contribute to public 
understanding of the government's operations or activities relating to "immigration 
detainers" and of the responses that are being made at a local level. The disclosure 
of the records sought is therefore ""likely to contribute" to an understanding of 
government operations or activities." 6 C.F.R. §5.1 l(k)(2)(ii). 

(3) Disclosure of the requested information will contribute to the 
public at large, as opposed to the individual understanding of 
the requestors or a narrow segment of interested persons: 

The disclosure must contribute to the understanding of a reasonably broad 
audience of persons interested in the subject, as opposed to the individual 
understanding of the requestor. 6 C.F.R. §5.1 l(k)(2)(iii). A requestor's expertise 
in the subject area and ability and intention to effectively convey information to the 
public shall be considered. Id. It shall be presumed that a representative of the 
news media will satisfy this consideration. Id. 

Requestors are public interest organizations, with extensive experience in 
the field of immigrant rights. Requestors have the necessary capacity and legal 
expertise to review the information sought in our March 3, 201 1 request, and to 
synthesize it, and make it available to a large public audience. Requestors have 
already contributed to the public discussion relating to "immigration detainers" in 
New Orleans. For example Representatives of the New Orleans Workers' Center 
for Racial Justice and the Congress of Day Laborers have provided testimony on 



2 See e.g. 'Two Bay Area Counties Take Markedly Different Approaches to Dealing With Illegal 
Immigration' 10/19/1 1, Bay Area News Group; available at http://www.mercurvnews.com/politics- 
govemment/ci 19141502?source=rss viewed [accessed 1 1/17/1 1]. See also 'Hanover Park Mayor Rips 
County Immigration Policy' 9/26/201 1, Daily Herald; available at 
http://dailvherald.com/article/201 10926/news/709269933/ Accessed 1 1/17/111. 
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the "immigration detainer" issue before the New Orleans City Council, 3 and 
through media outlets. 4 Requestors intend to use the new information requested to 
further the public understanding of the government's use of "immigration 
detainers" and the rights and obligations that individuals and local governments 
have in the context of "immigration detainers." Further, the vast impact caused by 
the government activities and operations that are at the center of our request has 
prompted substantial national interest in the information we seek in our request. 
Reports indicate that in 2010, ICE issued an estimated 270,000 detainers, costing 
local government an estimated $43 per person per day, or an estimated $15 million 
annually. 5 Uncertainty regarding rights and obligations is leading local 
jurisdictions around the country to respond to ICE's use of "immigration detainers" 
in opposing ways. Officials in some jurisdictions are no longer accepting to act on 
all "immigration detainers" or are conditioning their action on monetary 
compensation, taking the view that they are not obligated to comply with them. 6 
Officials in other jurisdictions take the view that "immigration detainers" are not 
requests but consider them "court orders." 7 The government's large scale and 
nationwide use of "immigration detainers" without clear public information on 
local rights and obligations, demonstrates that the information requested is not only 
of concern to the requestors, or a narrow segment of interested persons, but rather 
concerns government activity that is of interest to the public at large. Requestors 
intend to convey the information requested to the public free of charge through, 
among other means, community meetings and outreach, publications, and news 
media. 8 The disclosure of the requested information will therefore contribute to 
the public at large, as opposed to the individual understanding of the requestor or a 
narrow segment of interested persons. 6 C.F.R. §5 . 1 1 (k)(2)(iii). 



3 See "Council members question Sheriff on illegal immigrant inmates" 6/29/1 1, Fox 8 News; available at 
http://www.fox81ivexom/news/local/storv/Council-mernbers-question-Sheriff-on- 
illegal/DNkVXN7Jik65 C9TGHpiSe.cspx [accessed 1 1/15/201 1]. 

4 See "N.O. Council VP to insist Sheriff answer jail questions" 6/30/201 1, Fox 8 News; available at 
http://www.fox81ive.com/news/local/storv/N-0-Council-VP-to-insist-Sheriff-answer- 
iail/VYLDi5ZFpESmeP4dgiophg.cspx [accessed 1 1/15/201 1]. 

5 See e.g. 'ICE Pushes Ahead With Secure Communities, but Local Advocates Gain Ground' 1 1/14/201 1, 
CAIR Coalition; available at http://www.caircoalition.org/20 1 1/1 1/14/ice-pushes-ahead-with-secure- 
communities-but-local-advocates-gain-ground/ [accessed 1 1/17/11]. 

6 See e.g. 'Santa Clara County to stop honoring immigration detainers for low-level offenders' 
10/18/201 1, Los Angeles Times; available at http://latimesblogs. latimes.com/lanow/20 11/1 0/santa-clara- 
countv-to-stop-honoring-immigration-detainers-for-low-level-offenders-.html [accessed 11/17/11]. 

7 See e.g. Statements of Lake County, IL Sheriffs Chief Wayne Hunter in 'Hanover Park Mayor Rips 
County Immigration Policy' 9/26/2011, Daily Herald; available at 
http://dailvherald.com/article/201 10926/news/709269933/ Accessed 11/17/11]. 

8 Respondents in no way concede that they are not representatives of the news media themselves, and 
reserve their right to present arguments that they are representatives of the news media. 
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(4) The contribution to the public understanding of government 

operations or activities will be "significant": 



The public's understanding of the subject in question, as compared to the 
level of public understanding existing prior to the disclosure, must be enhanced by 
the disclosure to a significant extent. 6 C.F.R. §5.1 l(k)(2)(iv). Components shall 
not make value judgments about whether information that would contribute 
significantly to public understanding of the operations or activities of the 
government is "important 1 * enough to be made public. Id. 

The records sought by Requestors, and enumerated in our March 3, 201 1 
FOIA request, center around the government's use of "immigration detain ers," and 
its relationship with local law enforcement, particularly in Orleans Parish, 
Louisiana. See Exhibit A at 6-8. This topic has been the subject of recent media 
coverage that highlights that questions surrounding "immigration detainers" 
remain, including whether ICE or DHS considers Orleans Parish law enforcement 
to be obligated to comply with "immigration detainer" requests, and under what 
conditions, if any, the federal government is paying the Orleans Parish Sheriffs 
Office (OPSO) for activity connected with "immigration detainers." 9 As 
evidenced above, similar questions exist at the national level. Our request seeks 
information that is responsive to those currently unanswered questions. See 
Exhibit A at 6-8. 10 Requestors further intend to disseminate the information 
requested to the public, community groups, and affected communities as we have 
in the past The public understanding of government operations or activities 
relating to "immigration detainers" would therefore be "enhanced 
to a significant extent." 6 C.F.R, §5.1 l(k)(2Xiv). 



9 See a N.O. Council VP to insist Sheriff answer jail questions* 6/30/201 1, Fox S News; available at 
http://www.foj[81ive.cQm/new^ 



iail/VYLDi5ZFpESmeP4dpiophg.cspx [accessed 11/15/20111: "Council i 
illegal immigrant inmates" 6/29/1 1, Fox S News; available at 
http://*ww .foxSU ve.com/news/lojial/stqry /Coimtil-memb^^ ff-on- 
illefal/DNWXN7Jik65 C9TGHpjSa.cspx [accessed 11/1 5/201 1 ]. 

10 See in particular items 3,4, 5, 7, 12, and 20 requesting documents relating to local law enforcement's 
options and obligations in the face of immigration detainers, and item 1 5 requesting "all documents 
relating to payment from the Department of Homeland Security or arrj 
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(5) The Requestors do not have a commercial interest that would 
be furthered by the requested disclosures: 

Components shall consider any commercial interest of the requestor (with 
reference to the definition of "commercial use" in 6 CF.R. §5.1 1(b)(1)), or of any 
person on whose behalf the requestor may be acting, that would be furthered by the 
requested disclosure. 6 CF.R. §5,ll(kX3)(Q- Commercial use request means a 
request from or on behalf of a person who seeks information for a use or purpose 
that furthers his or her commercial, trade, or profit interests, which can include 
furthering those interests through litigation. 6 CF.R. §5. 1 1(b)(1). 

Requestors are seeking the information described in our March 3, 201 1 
FOIA request for non-commercial purposes. Requestors do not engage in 
commerce or trade, and do not operate for profit. The requested disclosures will 
not directly financially benefit the Requestors* or any person they represent. While 
Requestors may seek to use information sought in our March 3, 201 1 FOIA request 
in litigation, any such litigation is not specifically aimed at furthering commercial, 
trade or profit interests. Therefore Requestors do not have a commercial interest 

the requested disclosures. 6 CF.R. §5.1 IQfflM 



The magnitude of any plausibly identifiable commercial 
interest to the Requestors is not sufficiently large in 
comparison with the public interest in disclosure, that 
disclosure would primarily be in the commercial interest of the 

>rs: 



A fee waiver or reduction is justified where the public interest standard is 
satisfied and that public interest is greater in magnitude than that of any identified 
commercial interest in disclosure. 6 CF.R. §5.11(k)(3)(ii). Components 
ordinarily shall presume that where a news media requestor has satisfied the public 
interest standard, the public interest will be the interest primarily served by 

r. Id. 

As detailed herein, Requestors* request satisfies the public interest standard; 
further, Requestors do not have a commercial interest in disclosure. Accordingly, 
the disclosure is simply in the public interest, and the documents requested shall be 
furnished without any charge under 5 U.S.C. § 552(a)(4)(A)(iii); and 6 CFJL 
§5-ll(k)(l). 
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For the reasons stated herein and in our original FOT A request, we 
respectfully believe TCE's denial of our request for a fee waiver is improper under 
the FOIA, DHS implementing regulations, and precedent. We therefore request 
that this determination be reversed and our request for a full fee waiver granted. 

If ICE or DHS is to affirm, in whole or in part, the decision to deny, on any 
ground, our request for a fee waiver or alternative fee limitation, we reserve our 
right to a judicial appeal. We further reserve our right to appeal any determination 
by DHS or ICE that any responsive documents are subject to an exemption and 
therefore not required to be disclosed. Moreover, in the event that our request for a 
waiver of all costs is denied, we re-iterate our request for a limitation of processing 
fees pursuant to 5 U.S.C. § 552(a)(4)(AXii)(IT), and reserve our right to appeal any 
denial of that request. 

Request for Complete List of Responsive Documents and Explanation of 
Withholdings 

In the event ICE or DHS reaches an adverse determination regarding our 
request and this appeal, including continuing to deny our request for a fee waiver, 
Requestors request a complete list of documents covered by our March 3, 201 1 
FOIA request We further request a specific indication of and a justification for the 
records being withheld by the denial of a fee waiver, as well as the exemptions, if 
any, that are claimed. 

In Vaughn v. Rosen (I), 484 F,2d 820 (D.C. Cir. 1973), cert denied, 415 
U.S. 977 (1974) and its progeny, it has been established that certain discovery- like 
procedures are required in FOIA cases to permit the adversarial testing of the 
government's claims of exemption from FOIA. The objective of the Vaughn 
requirements, to permit the requesting party to present its case effectively, has been 
found equally applicable to proceedings within an agency. Mead Data Cent.. Inc. 
v. Dep V of Air Force, 402 F.Supp 460 (D.D.C. 1974), remanded, 566 F.2d 242, 
251 (D.C, Cir, 1977). 

While no exemption has so far been claimed by ICE or DHS, a denial of a 
request for a fee waiver by ICE or DHS is an "adverse determination" of a request. 
6 C.FJt. §5. 6(c). Restricting the release of information by imposing a fee when 
none should attach is the functional equivalent of restricting the release of 
information by applying an exemption when none is applicable. Under the FOIA, 
when the public interest in disclosure is greater in magnitude than that of any 
identified commercial interest, documents shall be furnished without any charge or 
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at a reduced charge, when they are likely to contribute significantly to public 
understanding of the operations or activities of the government. See 5 LLS.C. § 
552(a)(4)(AXiii); S«e also 6 C.F.R. §5.1 l(kX3){ii). A clear statement of what 
records ICE or DHS claims do not meet the public interest standard for a fee 
waiver, and a clear explanation of the agency's rationale behind such claims, is 
necessary. Without such a statement and explanation, Requestors would be unable 
to engage in the testing of the government's claims, and the effective presentation 
of their case, that are at the heart of the requirements established in Vaughn v. 
Rosen (I), 484 F.2d 820 (DC Or. 1973), cert, denied, 415 U.S. 977 (1974). 

We look forward to your expeditious consideration of this matter. Please 
contact Jennifer J. Rosenbaum on behalf of Requestors if you require any further 
i or if you have an; 

Sincerely, 

Jennifer J. Rosenbaum 
New Orleans Workers 1 
217 North Prieur Street, 
New Orleans, LA 701 12 

Melissa Keaney 

National Immigration Law Center 

3435 Wilshire Boulevard, Suite 2850 
Los Angeles, CA 90010 

Jessica Karp 

National Day Labor Organizing Network 

675 S. Park View Street, Suite B 
CA 90057 



Paromita Shah 

National Immigration Project 

National Immigration Project of the National Lawyers Guild 

14 Beacon Street, Suite 602 
, MA 02 108 



201 1FOTA6629 - Nov. 17, 201 1 Appeal Letter Page U oft 1 

j ICE.2012FOIA13868000071 

BEST AVAILABLE COPY 



Exhibit A: Requestors' March 3, 201 1 FOIA Request 

ICE.2012FOIA13868000072 

BEST AVAILABLE COPY 



New Orleans Workers' Center for Racial Justice 



217 N. Prieur St., New Orleans, Louisiana 701 12 
Phone: (504) 309-5165, Facsimile: (504) 309-5205 

March 3, 2011 

VIA OVERNIGHT MAIL 

FOIA Office 

U.S. Immigration and Customs Enforcement 
800 North Capitol St., NW 
5th Floor, Suite 585 
Washington, DC 20536-5009 
FOIA Officer. Catrina Pavlik-Keenan 

RE: Freedom of Information Act Request Related to ICE Policies on Immigration 
Detainers 

Dear ICE FOIA Unit, 

Pursuant to the Freedom of Information Act ('TOLA"), 5 U.S.C. § 552, and on behalf of the 
Congress of Day Laborers and the New Orleans Worker's Center for Racial Justice, we request a 
copy of the following information described below from the U.S. Immigration and Customs 
Enforcement ("ICE") agency. We ask that you please direct this request to all appropriate 
offices and departments within the agency, including, but not limited to, the Office of 
Enforcement and Removal Operations, the Office of Chief Counsel, the Office of Professional 
Responsibility, Office of Public Affairs, the Office of Detention Policy and Planning, the Office 
of Detention Oversight, and the Office of State/Local Coordination. 

THE REQUESTORS 

The Congress of Day Laborers and the New Orleans Workers' Center for Racial Justice are 
nonprofit organizations that protect and defend the labor, civil, and constitutional rights of 
vulnerable groups and to provide community monitoring and oversight of government operations 
and activities. They are national recognized for their work educating the community about DHS 
operations and activities. Jacinta Gonzalez is an organizer with the Congress of Day Laborers 
and the New Orleans Workers' Center for Racial Justice. I 

Bare members of the Congress of Day Laborers. Requestors will 
use the information in ongoing monitoring and know your rights training. Requestors will also 
make the information publicly available. Requestors have no commercial or personal interest in 
the information. 

EXPEDITED REQUEST 

We ask that our requests be processed on an expedited basis pursuant to 5 U.S.C. 

§ 552(a)(6)(E)(i)(I), which provides for expedited processing where there is a "compelling need" 



March 3, 2011 FOIA Request Page 1 of 8 

ICE.2012FOIA13868000073 

BEST AVAILABLE COPY 



for the information. A "compelling need" is met under four separate conditions, of which the 
requestors satisfies three: (1) the presence of "circumstances in which the lack of expedited 
treatment could reasonably be expected to pose an imminent threat to the life or physical safety 
of an individual", 28 C.F.R. § 16.5(d)(l)(i); (2) "an urgency to inform the public concerning 
actual or alleged Federal Government activity" and the requester is a "person primarily engaged 
in dlsserniriating information," 28 C.F.R. § 16.5(dXl)(ii); or (3) mere is "a matter of widespread 
and exceptional media interest in which there exist possible questions about the government's 
integrity which affect public confidence", 28 CF.R. § 16.5(dXl)(iv). 

As for the first condition for an expedited request, recent litigation, Cacho et al. v. Gusman, no. 
2:1 1 cv -225 U.S. Dist. Ct, E.D. La. reveals that New Orleans Sheriff Marlin Gusman has a 
policy and practice of holding them and other New Orleans residents for indefinite periods in bis 
jail without any legal authority and in violation of the United States Constitution and Louisiana 
law. In addition to subjecting Plaintiffs to significant harms, including deprivation of liberty and 
due process, false imprisonment, and negligent infliction of emotional distress, this policy and 
practice continues to impose significant harms on the New Orleans community, the Orleans 
Parish Sheriffs Office, and the City of New Orleans 

Second, there is an urgent need to inform the public concerning ICE's position regarding the 
obligations of local law enforcement officials in retaliation to hold requests from ICE. Local 
communities have received mixed information on other ICE Programs. 1 Because the Congress 
of Day Laborers and the New Orleans Workers' Center for Racial Justice are community 
organizations whose members have been and may be affected by these policies, we are uniquely 
situated to disseminate information responsive to this request 

Third, there has been widespread public concern about these policies, particularly in New 
Orleans. 2 Members of the community as well as local government officials are currently 
participating in local policy and decision making for which this information is directly relevant 

FEE WAIVER 

If duplication and review fees arise from our request we request a fee waiver pursuant to 5 
U.S.C. § 552(aX4)(A)(iii), which provides for waivers of all costs when the information 



1 Preston, Julie Taking a Hard Line; Immigrants and Crime, New York Times, Feb. 17, 2011, 
available at 

http://ww.nytimes.com/201 1/02/1 8/us/l 8immigration.html?sq^ulia%20preston%20&st=cse& 
adxnm=l<^cp=10«^dxnnlx=1298228414-nJMkRE+lI^6m3 

2 See, e.g., Reckdahl, Katy, Lawsuit says New Orleans Sheriff Marlin Gusman holds immigrants 
too long, The Times-Picayune, Feb. 2, 201 1, available at 

http://www.nola.com/crime/index.ssf/201 l/02/post_240.html; Eggler, Brace, Smaller jail is 
approved by New Orleans City Council The Times-Picayune, Feb. 3, 201 1 available at 
http://www.nola.c»m/rx>hti^ Gusman: 
Demands may break laws, Sheriff is sued over holding immigrants, The Times -Picayune, Feb. 
4, 201 1, available at http://wwwjiolao)nVnews/t-p/neworleansi^ndex.ssf7/base/news- 
17/129678739083720.xml&coU=l 
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requested "is likely to contribute significantly to the public understanding of the operations or 
activities of the government and is not primarily in the commercial interest of the requester." 
See also 6 C.F.R. § 5.1 l(k). In addition to protecting Respondent's due process rights, providing 
these documents serves the public interest by contributing greatly to the public's understanding 
of the operations of the government, including ICE policies on immigration detainers. The 
public has an interest in being informed about the manner in which federal immigration officials 
are enforcing immigration laws, including interest in ensuring that enforcement actions are 
operating within statutory, regulatory, and Constitutional limitations. 

The Requesters have no commercial interest in the matter and will make information that they 
receive available to the public at no costs. The Requester, Congress of Day Laborers, is being 
represented pro bono. 

In the event that the request for waiver of all costs is denied, we request a limitation of 
processing fees pursuant to 5 U.S.C. § 552(a)(4)(A)(ii)(H) ("fees shall be limited to reasonable 
standard charges for document duplication when records are not sought for commercial use and 
the request is made by ... a representative of the news media . . ."). As noted above, the 
information requested under the:FOIA here is not sought for a commercial purpose. The 
Requestors are non-profit organizations serving the community and their members and intend to 
disseminate the information gathered by this request to the public at no cost 

CERTIFICATION 

The Requestors certifies that all the above information is true to the best of their knowledge. See 
6 CJF.R. § 5.5(dX3). 

Please supply all Documents to Requestors at the following address: 

Jennifer Rosenbaum, Esq. 

New Orleans Workers' Center for Racial Justice 

217 N. Prieur St. 

New Orleans, Louisiana 701 12 

Please contact me if you have any questions related to this request at (504) 309-5165. 

Sincerely/^ / Jf^J/ s? 

Jennifer J. Ros^i^aura/ t-*-^ ' > » 

New Orleans Workers' Center for Racial Justice 

Linton Joaquin 
Karen Tumlin 
Melissa Keaney 

National Immigration Law Center 

3435 Wilshire Blvd., Suite 2850 
Los Angeles, CA 90010 
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Cfans Newman 
Jessica Karp 

Nstional Day Labor Organizing Network 
675 3. Park View St Suite B 
Los Angeles California 90057 

Paitjmita Shaft 

National Immigration Project 

National Immigration Project of the National Lawyers Guild 
14 Beacon Street, Suite 602 
Boston, MA 02 1 08 
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Re: Freedom of Information Act Request Related to ICE Policies on Immigration 



A, DEFINITIONS 



All "writings," "recordings," and "photographs," as those terms are defined in Rule 1001 

permissible- 
All written, printed, recorded or graphic matter, photographic nutter, sound 
reproductions, or other retrievable data {whether recorded, taped, or coded 
electrostatically, electro magnetically, optically or otherwise on hard drive, diskette, 
compact disk, primary or backup tape, audio tape or video tape) from whatever source 
derived and however and by whomever prepared, produced, reproduced, disseminated, 
or made. 

Without limiting the generality of the foregoing, "document" also includes the original 
and any non-identical copy and also every draft and proposed draft of all 
correspondence, internal memoranda, notes of meetings, telegrams, telexes, facsimiles, 
electronic mail reports, transcripts or notes of telephone conversations, diaries, 
notebooks, minutes, notes, tests, reports, analyses, studies, testimony, speeches, 
worksheets, excel spreadsheets, maps, charts, diagrams, computer printouts, and other 
writings or materials of any nature whatsoever, whether or not divulged to other parties, 
together with any attachments thereto and enclosures therewith. 
Encompasses all forms and manifestations of electronically or optically coded, stored, 
and/or retrievable information, including but not limited to "e*nail," "voice man," 



videotapes and files. 

All versions of a "document" in different languages are different documents and must be 
separately produced. 



For the requests herein, communication" includes, but is not limited to, any exchange of 
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B. LIST OF DOCUMENTS REQUESTED 



1. All documents related to the legal options and/or obligations an immigration detainer 
places on the receiving local law enforcement agency, Including but not limited to: 

a. Document describing responsive actions flntl/or information sharing 
proposed* expected and/or mandated by DHS; 

b. Whether or not any such actions and/or information sharing is mandatory or 
discretionary; and 

c. What if any legal options and/or obligations local law enforcement agencies 
have regarding holding an individual when U.S. Immigration and Customs 
Enforcement (ICE) has placed an "immigration detainer" on an individual 
pursuant to 8 C J\R. § 287.7(d) but the local law enforcement agency would 
otherwise no longer have a legal basis lo justify the continued detention of 
individuals, 

2. All documents related to the standard of proof and/or evidentiary standard required 
for ICE agents and/or designated law enforcement officials (such as 287(g)) when 
placing an "immigration detainer" on an individual pursuant to 8 CKEL § 287.7. 

3. All documents related to procedures, guidelines, and/or policies concerning when an 
ICE agent and/or designated law enforcement officials (such as 287(g)) may place an 
"immigration detainer" on an individual in the custody of a local law enforcement 
official. 

4. All documents related to obligations imposed by federal law or ICE policies upon 
local law enforcement officials to gather, make available and/or report any 
information collected during local law enforcement's booking process. This includes 
but is not limited to biographical information, place of birlh, chargefs), and/or 
resolution of chargefs). 

5. AD documents related to obligations imposed upon local law enforcement officials to 
bold individuals who would otherwise be eligible for release by having met criminal 
bond requirements, baaed on the authority of an ''immigration detainer" pursuant to 8 
CFJL § 287.7. 

6. Alt documents related to the assertion in the "OPSO Statement 

Regarding the New Orleans Workers' Center for Racial Justice" attached hereto as 
Exhibit A mat, "[the Orleans Parish Sheriffs Office] current policies are in 
compliance with state and federal regulations." 

7. All documents related to communications between the Orleans Parish Sheriffs Office 
("OPSO") and ICE regarding whether the OPSO is complying with federal law, the 
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8. All documents related to monitoring of and/or protections against the use of racial 
profiling by ICE officials when placing "immigration detainers" on individuals 
pursuant to 8 CF.R. § 287.7. 

9. All documents related to whether ICE, Local law enforcement, or any other entity has 
an obligation to notify an individual when ICE t 
detainer" on him pursuant to 8 CJ.R. § 287.7. 

10. AH documents related to any procedure by which an i 
placement of an 1 'mm u gmtLoti detainer." 

1 1. All documents related to ICE's authority to arrest an individual baaed on an expired 
"liiiiiil^ailon detainer** - i.e., where ttaFtocnl law enforcement agency has detained 

the individual for longer than the 48-hours allowed by federal law, not including 
weekends and federal holidays. See 8 C.FJL § 287.7. 



12. Any and all other documents related to the various enforcement actions local law 
enforcement may take when ICE has place an "immigratiori detainer" pursuant to 8 
CF.R. § 287.7. This includes, but is not limited to enforcement actions and/or 
information sharing as well as a < 
information sharing 

13. All documents related to training programs for local law enforcement agencies related 
i detainers" issued pursuant 1 



14. All documents related to factors considered in the exercise of discretion by ICE in the 

15. All documents relating to payments from the Department of Homeland Security 
("DHS") or any of its sub-agencies to OP SO related to costs incurred by OPSO in 
detaining individuals pursuant to 1 




a. Individuals who are detained when OPSO refuses to accept a payment for 
" criminal bond because of an "immigration detainer"; 

b. Individuals who are detained pursuant solely to an "hnmigration detainer'* for 
the 48-hours allowed by federal law, not including weekends and federal 
holidays; and/or 

c. Individuals who are detained solely pursuant to an ''irnmigration detainer" for 
longer than the 48'hours allowed by federal law. 

16. All documents showing factors used to assess a local law enforcement agency's 
cooperation and/or compliance with the federal regulations applicable to 
'immigration detainers". 
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17. All documents related to how specific actions taken by local law enforcement in 
response to placement of an "immigration detainer" on an individual (or failure to 
take specific actions) affects the following: 

a. DHS sharing of data with local law enforcement; 

b. Funding through federal programs including SCAAP; 

c. DHS technical assistance to local law enforcement; 

d. Any other resources from DHS including homeland security terrorism 
funding; 

18. All documents relating to how ICE complies with the statutory and regulatory 
requirements that "[a] warrant of arrest shall be obtained except when the designated 
immigration officer has reason to believe mat the person is likely to escape before a 
warrant can be obtained," 8 U.S.C. § 1357(a)(2); 8 U.S.C. § 1226; 8 C.F.R. § 
236.1(b); 8 C.F.R. § 287.8(c)(2)(ii), when issuing 'immigration detainers" pursuant 
to 8 C.F.R. § 287.7. 

19. All documents related to and/or consulted in the preparation of the following 
documents: 

a. U.S. Immigration and Customs Enforcement Draft Detainer Policy. Attached 
as Exhibit B. 

b. Interim policy guidance no. 10074.1 issued on 8/02/2010. Attached as Exhibit 
C. 

c. Policy document LESC-LOP 005-09 issued on September 23, 2009. Attached 
as Exhibit D. 

d. Public Statements by ICE spokeswoman Leticia Zamarripa that it would make 
sense for the jail to contact federal immigration authorities when it comes to 
some illegal immigrants who are about to be released or bond out, but that the 
jail is under no legal requirement to do so. "They're not violating the law" 
Zamarripa said. "But it's in the community's best interest for them to contact 
us. That way we don't have a convicted murderer or convicted rapist out on 
the street." (emphasis added). See 

http://www. abqjournal. com/news/state/2601 0444229newsstate05-26-l 0.htm 
Attached as Exhibit E. 

20. All documents related to meetings, conversations, or communications with officials at 
the Orleans Parish Sheriffs Office ("OPSO") regarding the Sheriffs options when 
ICE places an 'immigration detainer" on an individual pursuant to 8 C.F.R. § 287.7. 



March 3, 2011 FOIA Request Page 8 of 8 



ICE.201 2FOIA1 3868000080 

BEST AVAILABLE COPY 



Exhibit B: ICE's September 21, 201 1 Denial Letter 

ICE.2012FOIA13868000081 

BEST AVAILABLE COPY 



VS. Department gf HtmrcfaniJ Security 
500 12* Slird, S.W, Step 5M9 
Wastangtoo, D.C. 3M3(WMI9 




U.S. Immigration 
and Customs 
Enforcement 



September 21,2011 
JENNIFER J. ROSENBAUM 

NEW ORLEANS WORKERS* CENTER FOR RACIAL JUSTICE 
21 7 N. PRJEUR STREET 
NEW ORLEANS, LA 70 1 12 

RE: ICE FOIA Case Number 201LFOIA6629 

Dear Ms. Rosenbaum: 

This letter provides a fee estimate applicable tip processing records responsive to your Freedom of 
Information Act (FOIA) request dated March 3, 201 L You have requested; 

1, AH documents related to the Legal options and/or obligations an immigration detainer places 
on the receiving local law enforcement agency, including but not limited to: 

el Documents describing responsive actions and/c 
expected and/or mandated by DHS; 

b. Whether or not any i 
discretionary; and 

c. What if any legal options and/or obligations local law enforcement agencies have 

" regarding holding an individual when U.S. Immigration and Customs Enforcement 
(ICE) has placed an "immigration detainer" on an individual pursuant to 8 C.F.R. § 
287.7(d) but the local law enforcement agency would otherwise no longer have a 
legal basis to justify the continued detention of individuals. 

2. All documents related to the standard of proof and/or evidentiary standard required for ICE 
agents and/or designated law enforcement officials {such as 287(g) when placing an 



3. Alj documents related to procedures, guidelines, and/or policies concerning when an ICE 
agent and/or designated law enforcement officials (such as 287(g) may place an 
"inmugration detainer" on an individual in the custody of a local law enforcement official. 

4. All documents related to obligations imposed by federal law or ICE policies upon local law 

; to gather,] 
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during local law enforcement^ booking process. This includes but is not limited to 
biographical information, place of birth, charges), and/or resolution of charge(s). 



All documents related to obligations imposed upon local law enforcement officials to hold 
individuals who would otherwise be 1 eligible for release by having met criminal bond 
requirements, based on the authority of an "immigration detainer" pursuant to 8 C.FJL § 
2S7.7. 



6. All documents related to the assertion in the " OPSO Statement Regarding the New Orleans 
Workers' Center for Racial Justice" that, "[the Orleans Parish Sheriffs Office] current 
i are in compliance ? 



7. All documents related to communications between the Orleans Parish Sheriffs Office 
{"OPSO") and ICE regarding whether the OPSO is complying with federal law, the U.S. 
Constitution* and/or ICE policies regarding "immigration detainers." 

8. AH documents related to monitoring of and/or protections against the use of racial profiling 

' on : 

287.7. 

i 

9. All documents related to whether ICE, local law enforcement, or any other entity has an 
obligation to notify an individual when ICE officials place an "immigration detainer" on him 
pursuant to 8 C.FJt § 287.7. 

10. All documents related to any procedure by which an individual may challenge iCE's 
placement of an "immigration detainer. 11 

11. All documents related to ICE's authority to arrest an individual based on an expired 
"immigration detainer" —i.e., where the local law enforcement agency has detained the 
individual for longer than the 48-hours allowed by federal law, not including weekends and 

' federal holidays. See 8 CFJR. § 2S7. 7. 

12. Any and all other documents related to the various enforcement actions local law 
enforcement may take when ICE has place an "immigration detainer" pursuant to S C.F.R § 
287.7. This includes, but is not limited to enforcement actions and/or information sharing as. 

: to engage in i 



13. All documents related to training programs for local law enforcement agencies related to 

14. All documents related to factors considered in the exercise of discretion by ICE in the 
placement, removal, and/or action upon ''immigration detainers." 

1 5. All documents relating to payments from the Department of Homeland Security ("DHS") or 
any of its sub-agencies to OPSO related to costs incurred by OPSO in detaining individuals 
pursuant to 'Irrirmgration i 
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a. Individuals who are detained when OPSO refuses to accept a payment for criminal 
bond because of an "immigration detainer"; 

b. Individuals who are detained pursuant solely to an "immigration detainer" for the 48- 
hours allowed by federal law, not including weekends and federal holidays; and/or 

c. Individuals who are detained solely pursuant to an "immigration detainer" for longer 
than the 48-hours allowed by federal law. 

16. All documents showing factors used to assess a local law enforcement agency's cooperation 
and/or compliance with the federal regulations applicable to "immigration detainers". 

17. All documents related to how specific actions taken by local law enforcement in response to 
placement of an "immigration detainer" on an individual (or failure to take specific actions) 
affects the following: 

a. DHS sharing of data with local law enforcement; 

b. Funding through federal programs including SCAAP; 

c. DHS technical assistance to local law enforcement; 

d. Any other resources from DHS including homeland security terrorism funding; 

1 8. All documents relating to how ICE complies with the statutory and regulatory requirements 
that "[a] warrant of arrest shall be obtained except when the designated immigration officer 
has reason to believe that the person is likely to escape before a warrant can be obtained," 8 
U.S.C. § 1357(a)(2); 8 U.S.C. § 1226; 8 CFJL § 236.1(b); 8 C.F.R. § 287.8(c)(2)(ii), when 
issuing "immigration detainers" pursuant to 8 C.F.R. § 287.7. 

19. All documents related to and/or consulted in the preparation of the following documents: 

a. U.S Immigration and Customs Enforcement Draft Detainer Policy. 

b. Interim policy guidance no. 10074.1 issued on 8/21/2010. 

c. Policy document LESC-LOP 005-09 issued on September 23, 2009. 

d. Public Statements by ICE spokeswoman Leticia Zamarripa that it would make sense 
for the jail to contact federal immigration authorities when it comes to some illegal 
immigrants who are about to be released or bond out, but that the jail is under no legal 
requirement to do so. 

20. All documents related to meetings, conversations, or communications with officials at the 
Orleans Parish Sheriffs Office ("OPSO") regarding the Sheriffs options when ICE places an 
"immigration detainer" on an individual pursuant to 8 C.F.R. § 287.7. 
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Please be advised that some information pertaining to items 2, 3, and 1 1 of your request is available 
online on the ICE website under the section "Policies and Procedures" at the link below: 

http://www.ice. gov/foia/ 

Also, information pertaining to item 8 of your request is available on the ICE website at the link 
below: 

http://www.ice.gov/doclib/foia/secure cornmunih^s/securecom mi]rtities ops93009.pdf 

ICE evaluates fee waiver requests under the legal standard set forth above and the fee waiver policy 
guidance issued by the Department of Justice on April 2, 1987, as incorporated into the U.S. 
Department of Homeland Security's FOIA regulations 1 . These regulations set forth six factors to 
examine in detennining whether the applicable legal standard for fee waiver has been met. I have 
considered the following factors in my evaluation of your request for a fee waiver: (1) whether the 
subject of the requested records concerns "the operations or activities of the government 3 (2) 
whether the disclosure is "likely to contribute" to an understanding of government operations or 
activities; (3) whether disclosure of the requested information will contribute to the understanding of 
the public at large, as opposed to the individual understanding of the requestor of a narrow segment 
of interested persons; (4) whether the contribution to public understanding of government operations 
or activities will be "significant"; (5) whether the requester has a commercial interest that would be 
furthered by the requested disclosure; and (6) whether the magnitude of any identified commercial 
interest to the requestor is sufficiently large in comparison with the public interest in disclosure that 
disclosure is primarily in the commercial interest of the requestor. 

Upon review of your request and a careful consideration of the factors listed above, I have 
determined to deny your request for a fee waiver. ICE's May 6, 201 1 acknowledgement of your 
request notified you that you were placed in the "all other" requester category. Pursuant to the DHS 
implementing regulations 2 , "all other" or non-commercial requesters are responsible to pay 10-cents 
a page for duplication, although the first 1 00 pages are free, as are the first two hours of search time, 
. after which you will pay the per quarter-hour rate ($4.00, $7.00, $10.25) of the searcher. 

To date, ICE has completed searches within the ICE Enforcement and Removal Operations (ERO), 
ICE Office of the Public Affairs (OPA), and Office of Policy for records that would be responsive to 
your request. 



1 6 CFR§ 5.11(k). 
2 6C.F.R.§5.11 
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To date, ICE has expended a total of 25 hours searching for records that would be responsive to your 
request; and has identified approximately 3,000 pages of potentially responsive records. Billable 
Search and duplication coats are J 1,093. 5 0" 3 , broken down as follows: 



Program 


Hours 


Rate 


Total 


ERO 


10 


$41.G0/hour 


$410.00 


ERG 


6.5 


$28.00/hour 


$182.00 


OPA J 


3.5 


$41.00/hour 


$143.50 


Policy 


5 


J28.00/hour 


$140.00 




2 hours Free 


$4L00/hour 


-182.00 








S793.50 



Potentially Responsive 
Pages 


Rate 


Total 


3000 


$0.10 


$300.00 



Please be advised that this fee estimate does not include search costs or duplication, costs for records 
maintained by the ICE Office of the Principal Legal Advisor (OPLA). As of the date of this letter, 
ICE continues to search for records within ICE OPLA. Once that search is complete, ICE will issue 
a revised fee estimate that includes search and duplication costs for records maintained by ICE 
OPLA, At this time, I estimate that these search and duplication costs may double or triple fee 
current estimate. 



Since the total estimated fee exceeds $250.00, you must make an advance payment of an amount up 
to the amount of the entire anticipated fee before we can begin to process your request/ Please 
submit your check or money order in the amount of $546,75, made payable to the Treasury of the 
United States, to this office within seven (7) business days from the date of this letter. Please mail 
your payment to this office at the following address: 

U.S. Immigration and Customs Enforcement 
Freedom of Information Act Office 
500 12* Street, S.W., STOP 5009 
Washington, DC 20536-5009 

In the alternative, you may narrow the scope of your request to reduce the universe of responsive 
records! For example, you may wish to reduce the time frame of the records you have requested, or 
identify specific states or counties for which you are interested in obtaining records for. If you wish 
to narrow the scope of your request, please send an amended request and indicate the processing fee 
amount you are willing to pay within seven (7) business days from the date of this letter. You may 
send your amended request to the address above, or send it by facsimile to (202) 732-0660. 

If we do not receive an advance payment of $546.75 or an amended request from you within seven 
(7) business days fiom the date of this letter, we will assume you are no ] 



3 Search costs of $793.50 1 
*S««iSCFJl.§5.1t(i). 
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receiving the records that you have requested and will consider your request withdrawn. Pending 
your response, we will toll your request under the provisions of the FOIA. 5 

If you have any questions, or would like to discuss this matter, please feel free to contact our office 
at (202) 732-0600. Please refer to 2011FOIA6629 in all future correspondence. 

Sincerely, 



Catrina M. Pavlik-Keenan 
FOIA Officer 



5 5U.S.C.§552(a)(6XA). 
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32 Qrand Street, Hartford, CT 06106 
Phone: 860-247-9823 Fex: 880-728-0287 




DA 



FAX NO 
FROM 




Total Number Of Payee: 



MESSAGE:. 



— 



The Information contained in fhlft oommunlcatfon 1$ legality privileged and/or confidential 
Information, which is Intended onry for use of the individual or entity named above. If the 
reader of this cornrnunteaticn fa not the Intended recipient (or the agent or employee 
ratpoflftfale to deliver tt to the Intended recipient), you are hereby notified that any 
MtsaemiTiHnon, oietnrjiiqon, or reproouoiion £ 
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June 30, 200S 

Associate General Comioe) (General Law) 
Department of Homeland Security 
FOIA Appeals 
Washington, DC 20523 

Re; FOIA Case Number 2QQ8-FOIA-208Q 

Dcai Sir orl 




*UUUNClYILURtIttt 

oroowncncur 

J1CRAHD3TIBOT 
HAKtRJIlD.CT«|tf 
TMM*TJ»U 
Mpttij cori 



On June 12. 2008, we appealed Immigration and Custom's Enforcement's {"ICE**) 
denial of our request for a public interest fee waiver pursuant to 5 U.S.C, § 
552(aX4)(AXiil). As 001 appeal has not been adjudicated, we submit this letter as 
an addendum to i 



Our apnea] of IC'E's fee waiver denial is based on the grounds that the American 
Civil Liberties Onion of Connecticut ("ACLU-CT") i* a Public interest 
organization whose miction consists in substantial degree to contributing to the 
public understanding of the operations or activities of the government (see 
www.aduct.cifg), ACLU-CT is one of fifty-three affiliates nationwide of the 
American Civil liberties Union CACLIT) and frequently disseminates 
information within the national ACLU network as well as to its members and the 
public at large through its website, press releases and publications, see. e.g.. 
Connecticut Civil liberties Ncwsilui] available at 

http J/*T^,sc]ud,org/dowrdoeds/Ne wsletteiS ummor2006 pdf, ACLU-CT also 
publishes citizen guides on civil liberties, see e.g. Privacy Rights in Connecticut, 
available at http://www .aclua.org/dowrdOBds/CTFri vacyBootletaOOB.pdf, and has 
an active Speakers* Bureau consisting of attorneys, community leaders, ACLU-CT 
stuff and board members who are well versed in a myriad of civil liberties matters, 
including Immigrants ' Rights, see 
http://w w w .Bclnct .oTg/educaticm/sr*akeisbureBU htm, 

Disclosure of the requested documents would benefit a population group of 
substantial size distinct from the requester atonfc. see Etrljnger v, FBI, 596 F. Supp 
869 {D. Mass. 1984), There is growing national interest in ICE'S practice of 
administration of psychotropic drugs to immigration detainees, see Goldstein & 
Pri«t "Some Detainees arc Drugged for Deportation." Washington Post, May 14, 
2008, In addition, information is sought regarding immigration tktaineeHSfSl 

and ICE agenl^H3!@iH Ms.BSEIwas arrested in the J une 6, 2007 ICE 
raids on the Fair Haven neighborhood of New Haven. Ms. reports that 

Officer threatened to inject with her psychotropic medication while 

she was being held at fte Cumberland County Jail, 
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The Fair Haven raids, and the fate of those arrested, elicited and continue to 
generate substantial public interest nationwide and in New Haven, Connecticut in 
particular, see, e.g,, Jennifer Medina. "Arrests of 3 J in U.S. Sweep Bring Fear in 
New Haven." New York Times; June 7, 2008, Melissa Bailey. "Dcstefano: Feds 
'Terrorized" Fair Haven; Matos: This Won't Stop Us." New Haven Independent. 
June 6, 2007; Melinda Tuhus. ""We're Still Here!"" New Haven Independent. 
June 8, 2008; Allan Appel; "Raided Woman's Son to Feds: Tell the Truth" New 
Haven Independent. June 8, 2007. (All articles available at 
www.newhavenindependentorg). Some of these articles, e.g. "Raided Woman's 
Son to Feds: Tell the Truth" are specifically on the subject of Ms.| case. A 
package of materials demonstrating community, media and congressional interest 
has been appended to this letter. 

Sincerely, 





avid 
Staff Attorney, 
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Some Detainees Are 
Drugged For Deportati 



Km ion 



Immigrants Sedated Without Medical 





bv Arm Goldrtetn 
p^t suit Writers 




,Wub1n|1nti 



The U.S. government ha* injected hundreds of 
fnreigmfrs ii hu deported with dangenma ptyvbattaph drugs against their will to beef) them sedated 
during Che trip bock to their home country, warding to medical record*, internal documents and 
iitttrviewa with people who have been drugged. 

l ho ijuvcmnienfs forced use of ra tt psycho Lie drugo, to people who have no history of mental UJnesa, 
iochjdet dozens of case* in which the -pre-fligfrf eodtaail," as a document calli it, bed nuch t promt 

tilCCl HUI fOQVtfaU EiliuOfi flBMM 4 TvliCCKRiUX tQ [iiOVC m-C DluTTlpCQ. OCpOriflC OljfO flfl (U|~pj|-iu iC . 

■1 Taaeady gait Fell onto lamac," irvb a w W.aS now. on (he dqtOfUttan of a 38-year-old woman to 
::orta Rici in lite spring 2003. Aaodur dtUuwc *ai 'dragged down ±lC lisk (Q handcuffs, 
ft^Trii-comafflie,* iccming :t> «n airline crew member's wnncf. blbopU. Repeatedly, drcujnfjtti d«criHe 

; _, 1 j jj j. _ — * _ M J] ^_ 1 . _ | _J j - "l _ - ■■.-mm i J ■ *■ "|_ J ' _ _ -± i ■* 

in a Que* go holding cell early one weeing in February 2006, five gojuds piled on Top of * 49-ytu-old 
man who was angry he was going back lo Ecuador, according to a nurse's accoiuil in hit deportation fits. 
Aa th#y pinned him down no the nunc oolild punch a needle through hi* coveralls into biit light buttock, 
one officer stood over him niCmiBf ingly unit taunted, ''Ni^ly-night'' 

Such episode* axe among more than 230 cases The Washington Post has identified in which the 
government has, without medical reason, given drug* meant to treat serious psychiatric disorders to 
people it has shipped out of the United States since 2003 --the year the Bush administration handed the 
job of deportation to the Department of Homeland Security's new Immigration and Customs 

Invohmtsjy chemical restraint of detainees, unless there is a medical justification, is a violation of some 
nucmihonal human, rights codes. Tbepnctke iteeoned by several countries where, ooefsdential 
[Uvmccta make clear, US. ertoftt have beer, unsb Jc in in;cct departed wift esflr* dote* of drugs 
during layovers en route to Unwty place*- 

Federal officials have seldom acknowledged publicly that they sedate people for deportation- The few 
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_ Cntlctt Detention | Stuat Dttttntct Are Drugged Fnr Dejwirtati™ h^;'>'w^Tr,M^^npo*t,oonv^p-tr;^ttti^«p«ia^ 

times officials have spoken of (he practico, they have understated it, portraying sedation as rare and "so 
act of last resort." Neither is true, record* and interviews indicate. 

Records show that the government ha* routinely ignored its own roles* which allow deportees to be 
sedated only if they have a mental iVLnssa requiring the drug*, or if they are bo aggressive that they 
imperil themselves or people around them, 

Stycg by lawsuits, aver two sedation cases, the agency changed its polity in June to require a court order 
before drugging any deportee for behavioral rather than psychiatric reasons. In at least one instance 
Identified by The Post, the agency appears not to have followed those rules. 

In the ri ve years since its creation, ICE has stepped up arrests and removals of foreigners who are in the 
country illegally) have been turned down for asylum or have been convicted of a crime in the past. 

If the government wants a detainee to be sedated, s deportation officer asks for permission for a medical 
escort from the aviation medicine branch of the Division of Immigration Health Services (DIHS). the 
agency responsible for medical care for people in uramgranen custody. A mental health official in 
aviation medicine is supposed to assess the detainee s medical records, although some deportees 7 records 
contain no evidence of that happening. IT the sedatives arc approved, a U.S. public health nurse is 
assigned as the medical escort and given prescriptions for the drugs. 

After injecting the sedatives, the nurse travels with the deportee and immigration guards to their 
destination, usually giving more dose* along (be way. To recruit medical escorts, the government has 
sought (o glamorize this work. Do you ever dream of escaping to exotic, exciting locatioas?" said an 
item in an agency newsletter. "Want to get away from the office but are strapped tot cash? Make your 
dreams come true by signing up as a Medical Escort for DIBS!" 

The nurses are required to fill out stcp-by-step medical logs for each trip. Hundreds of logs for the past 
five years, obtained by The Post, chronicle in vivid detail deviations from the governments sedation 

An analysis by The Post of the known sedations during fiscal 2007, ending last October, found that 67 
people who got medical escorts had no documented psychiatric reason. Of the 67, psychiatric drugs were 
given to 53, 46 of whom had no documented history of violence, though some had managed to thwart an 
earlier attempt to deport them These figures do not include two detainees who Immigration officials said 
were given sedatives for behavioral rather than psychiatric reasons before being deported on group 
charter flights, which are often used to return peopte to Mexico and Central America. 

Even some people who had been violent In the past proved peaceful [he day they were sent home. "Dt 
calm at this time 1 ,, says the first entry, using shorthand for "detainee," in the log for the January 2007 
deportation of Vousif Nsgeib to his native Sudan, in requesting drugs for his deportation, an 
immigration officer had noted that Nagefb, 40, had once fled to Canada to avoid an assault charge and 
had helped instigate a detainee uprising while in custody. But on the morning of his departure, the log 
says, he "in handcuffed and states he will do what we say," Still, he was injected in his right buttock with 
a three -drug cocktail 

hi one printout of Nageib's medical log, next to the entry saying he was calm, if a handwritten asterisk. Jt 
was put there by Timothy T. Shack, then medical director of the immtgratitm health division, as he 
reviewed last year'i sedation oases. Next to the asterisk, ir 
single word: "Problem." 
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When he landed in Lagos, Nigeria, Afolabi Ade was unable to talk. 

"Every time I tried to force myself to speak, I couldnt, because my tongue was . . . twisted I thought 

I was going to swallow it," Ade, 33, recalled in an interview. "1 was nauseous. I was di2zy." 

As he was being flown back to Africa, his American wife alerted his parents there that he was on his 
way. His father was waiting at the Lagos airport. It was the first time in three years that they had seen 
one another. Shocked by how woozy the young man was, bis father decided not to take him home and 
frighten the rest of the family. Instead, he checked his son into a hotel. 

Ade was in the hotel for four days before the effects of the drags began to abate. 

Part of a prominent Nigerian family, Ade asked The Post to identify him by only a portion of his name to 
protect their reputation. He had come to the United States as a college student m the mid-1 990s. Five 
years later, he was in a car belonging to cousins when police found fraudulent checks in the trunk. He 
pleaded guilty. 

After finishing his sentence, Ade was living in Atlanta, and was two semesters away from a 
telecommunications degree at DeVry University, when immigration officers came looking for him one 
day in January 2003. They wanted to deport him for the old crime. He called his probation officer to ask 
whether he could wait to surrender until he took his upcoming final exams. But when he went to the 
probation office, immigration officers were there to arrest him. 

His records offer little explanation of why he was sedated. The one-page medical record in his file 
mentions one condition: chronic nasal allergy. The log of his trip does not mention mental illness; in the 
space to list current medical problems, a nurse wrote merely that Ade was anxious. 

His drugging, however, fits a pattern that emerges from the cases analyzed by The Post: The largest 
group of people who were sedated had resisted attempts to deport them at least once before. 

One summer day in 2003, deportation officers arrived at the rural Alabama jail where Ade was being 
held. Pack your bags, they told him. When they reached an immigration office in Atlanta, Ade recalled, 
half a dozen "big guys came to meet me and said I was there to be deported." 

"I cant be deported," he replied. "I have a wife I love very much." Besides, he told them, he was still 
appealing his immigration case. He shouldn't have to leave, he protested, until the judge had ruled. That 
day, he was returned to Alabama. But he said that immigration officers warned him, "We'll find a way to 
get you on a plane." 

A few weeks later, the officers came back and again took him to a holding cell in Atlanta. He was, the 
medical log says, becoming "increasingly anxious and non-cooperative per fit. to Nigeria." At 1 :30 p.m„ 
the log says, "Dt taken down by four" guards. 

Ade was being held down, he recalled, when he noticed a nurse "with a needle and a bottle with some 
kind of substance in it." He said he told the guards: "Okay, fine, fine. If it's going to be like this, don't 
inject me. I will go on my own free will." 

The nurse went ahead, the log shows, injecting him in the left shoulder with two milligrams of a 
powerful drug, Haldol, used to treat psychosis, and one milligram of an anti-anxiety drug, Ativan. He 
was injected with two more rounds, as well as a third drug, in progressively larger doses, during the trip. 
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The effects of those injections are what alarmed Ade's father after the plane landed in Lagos. Yet the 
medical log says Ade arrived "alert and oriented." 

His family's doctor, who visited him on each of the four days his father hid him in the hotel, had a 
different view, "He was groggy — somebody under the influence of drugs or drunkenness," recalled 
Olakunle Adigun, a general practitioner. He couldn't figure out what sedatives his patient had been 
given, so he tried to detoxify him with saline infusions. 

Ade's pulse was dangerously low, and when he tried to walk around the hotel room, "he leaned on the 
wall," Adigun said. "He was talking, but a slurred kind of speech." 



Internal government records show that most sedated deportees, such as Ade, received a cocktail of three 
drugs that included Haldol, also known as haloperidol, a medication normally used to treat schizophrenia 
and other acute psychotic states. Of the 53 deportees without a mental illness who were drugged in 2007, 
The Post's analysis found, 50 were injected with Haldol, sometimes in large amounts. 

They were also given Ativan, used to control anxiety, and all but three were given Cogentin, a 
medication that is supposed to lessen Haldol's side effects of muscle spasms and rigidity. Two of the S3 
deportees received Ativan alone. One person's medications were not specified. 

Haldol gained notoriety in the Soviet Union, where it was often given to political dissidents imprisoned 
in psychiatric hospitals. "In the history of oppression, using haloperidol is kind of tike detaining people 
in Abu Ghraib," the infamous prison in Iraq, said Nigel Rodley, who teaches international human rights 
law at the University of Essex in Britain and is a former United Nations special investigator on torture. 

For people who are not psychotic, said Philip Seeman, a University of Toronto specialist in psychiatry 
and pharmacology, "prescribing Haldol ... is medically and ethically wrong." Seeman studied the drug 
in the 1960s and later discovered the brain receptors on which several antipsychotic drugs woTk. 

The only circumstances in which small amounts of Haldol are appropriate for non-psychotic people, 
Seeman said, are when a person comes into a hospital emergency room violent and agitated from an 
overdose of a drug such as PCP, or when someone with severe dementia is delusional or combative. 
"You or I wouldn't get it if we were emotionally upset," he said. 

In addition, Seeman said, typical doses to help psychotic patients accustomed to the drug are perhaps 
five to 15 milligrams a day. Several deportees were given a total of 30 milligrams, which Seeman 
characterized as "really high," especially for people who have never taken the drug before. 

Even when used for its intended patients, people with psychosis, Haldol has drawn warnings from the 
U S. government. In September, the Food and Drug Administration issued an alert citing "a number of 
case reports of sudden death" and other reports of dangerous changes in heart rhythm. It is, important, 
the FDA warned, to inject Haldol only into muscles, not veins, and to avoid doses that are too high. 

"Pharma non grata" is the way Emergency Medicine News magazine described the drug after the FDA 
alert. 

Beyond the specific drugs used, Rodley said, is a deeper question: "What is the least intrusive means of 
restraint consistent with the human dignity of the person7 . . . Td be very surprised if the injection of 



* * * 
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disabling chemicals against somebody's will that affect one's psychological well-being ... is likely to be 
the least intrusive means." 

Asked to explain the reason for using Haldol and other psychotropic drugs with people who arc not 
mentally ill, ICE responded. The medications used by Aviation Medicine are widely used in 
psychiatry." Agency officials said that medical escorts administer "the lowest dose possible." Combining 
Haldol and Ativan "allows you [to] use less of each," they said, and produces a quicker and longer 
sedative effect. 

In the years before Ade was drugged, there had been an internal debate within the U.S. government over 
whether sedating deportees against their will is legal, according to confidential legal memos obtained by 
The Post. There was agreement that mentally ill people could be forced to take psychotropic medicine on 
their way out of the country. At dispute were cases in which the detainees were not mentally ill but 
combative - known at "behavioral cases." 

Near the end of the Clinton adininistration, Health and Human Services lawyers sent around a memo that 
warned, "[U]*ing chemical restraints in cases in which medication is not clinically indicated . . . may put 
the government at risk of potential liability." 

Another memo went further, concluding that it could be done only if a federal judge gave permission in 
advance. "[Regarding detainees who arc not mentally ill," the November 2000 document said, 
"involuntary medication of such persons for the sole purpose of subduing them during deportation, 
without a court order, is not supported by any legal authority and raises ethical issues, as well. 

» 

After the Sept. 11, 2001, attacks, and after the Bush administration assumed a tough new stance on 
immigration in its campaign against terrorism, the Justice Department still sounded wary about drugging 
deportees. In March 2002, a Justice lawyer laid out two options. One choice, he wrote, was to "seek a 
court order ... in every case where the alien's medication is not therapeutically justified." The other 
choice was to create a regulation to grant immigration officials explicit permission to sedate deportees, 
perhaps including safeguards that would give people a warning that they might be medicated - and a 
chance to object. 

Top immigration officials chose neither. Instead, in May 2003, just after ICE was created, they internally 
circulated a new policy: M [A]n ICE detainee with or without a diagnosed psychiatric condition who 
displays overt or threatening aggressive behavior . . . may be considered a combative detainee and can be 
sedated if appropriate under the circumstances." 

Under that policy, scores of people have been sedated every year since then, usually with heavy 
psychotropic drugs. 

Some countries forbid the practice. The medical files for several deportees recount disputes between 
U.S. officials, who wanted to inject a subject, and foreign officials, who would not allow it. 

Immigration guards and a public health nurse ran into trouble in May 2004, during a stopover on a trip 
from Colorado to Guinea. The deportee had been given the three-drug cocktail at the airport gate before 
leaving Denver, the nurse wrote in the log. Three "booster doses" followed. 

The last booster was given shortly before the plane landed in Belgium. n [N]o problem initially with 
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Belgium security," the log says. "{Tjhen approached and informed illegal to medicate detainee against 
their will in Belgium. Informed them pt wasn't medicated in Belgium airspace for which they replied that 
he is medicated in Belgium." In the end, the security officers let the deportation go ahead. 

Immigration guards and a nurse had more trouble during another deportation to Guinea in April 2006, as 
they escorted a 34-year-old man from Atlanta, with a stop in France. 

He had been given 15 milligrams of Haldol, as well as the two other drugs, by die time the flight reached 
Paris at 9:45 a.m. According to a nurse's report on the incident, the guards, nurse and deportee were met 
at the plane by French national police, who accompanied them to an airport police station to await the 
connecting flight to Africa later in the day. 

Once at the station, one of the guards asked a French officer "where we could inject the detainee when 
needed." First, they were shown into a private area. But five minutes later, the nurse's report says, "a 
superior French police officer approached and informed me that any type of involuntary injection was 
strictly forbidden in France, and that we would have to wait until we were in the aircraft if we were to 
inject our detainee. " 

Six hours later, the entourage returned to the boarding area for the flight to Guinea. "When we arrived at 
the plane, the detainee became very argumentative, refusing to enter plane until [the guards] produced 
paperwork showing a final deportation order," the nurse wrote. The immigration officers tried to coax 
him onto the plane. He refused. 

"I asked the French police if the ramp on the gate would be an appropriate place to medicate," the nurse 
wrote. "The French police's reply was that it was strictly forbidden." The plane's captain came over to 
say that he would not allow the deportee onto the flight. The guards and the nurse flew him back to 
Atlanta. 

Five weeks later they tried again, and this time, they reached Guinea. By the time they arrived, a nurse 
had given the deportee nine injections of Haldol totaling 55 milligrams ~ nearly four times as much as 
before. 

• • * 

One deportee who was sedated last year had convictions for armed robbery and assault. Another kept 
telling immigration officers, "I am God." But many of those injected with psychotropic drugs, records 
show, are neither violent nor mentally ill. They simply do not want to go home. 

"fMjild anxiety and agitation" is how a deportation log describes Remmy Semakula's state on the 
afternoon he was taken from his cell in the Middlesex County jail in New Jersey to be deported to 
Uganda in early April 2007. According to a memo from his deportation officer, he had said earlier that 
he would "fight with the officers and obstruct the operation of the airline" if guards tried to force him to 
go home. Semakula, 42, said that he had not tried to thwart his deportation and had not known it was 
imminent because his immigration case still was before a federal judge. "I never fought violently or 
physically," he said. "They just grabbed me and injected me with a sleeping drug." 

The first time irnmigration agents tried to deport Michel Shango, he slammed his head, hard, against the 
outside of the van that had come to pick him up at Atlanta's city jail. Instead of being driven to the 
airport, then flown to the Democratic Republic of Congo, he was brought back to the jail so his wound 
could be tended to. 
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"I asked him why he feared being returned back to his country," an immigration officer wrote of the 
incident. Shango, now 42, replied that he had been a journalist and had written articles critical of the 
Congolese government. "Detainee stated ... that he might as well die trying to avoid deportation," a 
second officer wrote, "because they will kill him as soon as he gets to the D.R. of the Congo." 

Until early 1996, Shango worked in Congo, ghostwriting articles and supplying information to foreign 
correspondents about the repressive administration of President Mobutu Sese Seko, he said in telephone 
interviews from locations in Congo, Gabon and Equatorial Guinea, where friends are now helping him 
hide. Eventually Shango was arrested, he and two of his lawyers said, but he escaped to Canada, then 
settled in North Carolina, where he started a limousine business with a cousin in Charlotte. He married 
an American, who at first offered to help him become a citizen. The marriage dissolved. He applied for 
political asylum He was turned down. 

He was remarried to a Congolese woman by the time immigration officers came to his house at 4:30 one 
morning in May 2006. As his wife and their three American-bom children cried at the frightening scene, 
the officers led him away at gunpoint. 

On Feb. 28, 2007, three months after the first deportation attempt was aborted because of the 
head-banging incident, seven guards arrived at the Atlanta jail to make a second attempt. Shango 
glanced at his watch and noted that it was 1 :45 p.m. "They pushed me against the wall," he recalled, 
"They pulled my pants down." His medical log shows that he was given seven shots in his right buttock 
and right shoulder before he boarded the airplane. 

The log says his only psychological problem was "anxiety disorder." 

By the time Shango reached Congo, records show, he had been injected with 32.5 milligrams of Haldol 
and 7.5 milligrams of Ativan. As he was thrown into a prison after he got off the plane, and even as 
friends helped him escape, he was so disoriented, he said, that he did not fully know where he was. For 
two weeks, Shango said, "It was like I was dreaming. ... I started crying, crying, crying all day long. . . . 
I was like crazy, because [of] the drugs, knocking me down." 

• * » 

Of all the detainees who have been forcibly drugged, only two have drawn much public attention. 
Neither, in the end, wag deported. And compared with other deportees, neither got large doses of 
sedatives. But publicity about their cases sent shock waves through the immigration bureaucracy. 
Raymond Soeoth, a Christian minister from Indonesia, had tried and failed to win asylum in the United 
States. While in custody at an immigration compound near Los Angeles, his medical log notes, Soeoth, 
now 39, he said he would kill himself if deported - a statement his lawyers say he never made. 

On Dec. 7, 2004, he was injected in the left buttock with five milligrams of Haldol and four milligrams 
of Cogentin before being taken to the airport. As it turned out, his deportation was canceled before 
takeoff because immigration officials had not alerted airline security in Singapore, a stopover point. 

Amadou Diouf came to the United States from Senegal as a student in 1996 and got a degree in 
information systems from California State University at Northridge. He married a U.S. citizen and was 
trying to change his immigration status when, in March 2005, he was arrested and brought to the same 
compound as Soeoth, 

Eleven months later, as he was still appealing his case and, according to his lawyers, had a court order 
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blocking his deportation, immigration officers came for him and took him to the airport for the trip back 
to Senegal. 

At first, records show, Diouf, now 32, was calm. He was already sitting in a window seat, 4A, when he 
demanded to speak to the plane's captain. He "became more agitated, anxious and loud in his dialogue," 
according to the medical log. A nurse said he would be given "some calming medicine," but when Diouf 
saw the needle, he lunged. Guards "proceeded to take down the detainee to the ground" in the plane's 
galley, and the nurse injected him with five milligrams of Haldol, two milligrams of Ativan and two 
milligrams of Cogentin. 

At that point, the guards and nurse called off the trip. Diouf was returned to his cell. In early May 2007, 
a lawyer for the American Civil Liberties Union of Southern California was drafting a lawsuit on behalf 
of Soeoth and Diouf and told a local newspaper, the Los Angeles Daily Journal, about their sedations. 
Across the continent, inside the immigration health division's headquarters in downtown Washington, 
the publicity's effect was electric. 

The next day, the chief of psychiatry for the division's aviation medicine branch dispatched a memo. "I 
have stopped all planned non-psychiatric behavioral escorts, of which 10 are currently planned," he 
wrote, until government lawyers "have formalized policy in regards to this type of escort activity." 

A month and a half later, the medical escort rules were changed. Except in psychiatric cases, according 

to a confidential June 21 memo from ICE, the health division "must have a court order to assist [ICE 

in] removal of problematic detainees.'' In January, the language was made even stronger: "DHS may 
only involuntarily sedate an alien to facilitate removal where the government has obtained a court order. 
There are no exceptions to this policy." 

The newest rules were issued less than three weeks before the government tentatively settled the lawsuit 
with Soeoth and Diouf, who are now out of custody. The government is no longer trying to deport 
Soeoth; Diouf is still fighting to remain in the country. 

How well the government is following its new rules is unclear. Asked how many court orders the 
government has sought, immigration officials said that none "have been issued to involuntarily sedate an 
alien for removal purposes," but they declined to discuss whether any requests are pending. 

In one known case in which government lawyers sought a court order, they withdrew the request after a 
congressman intervened. On Oct. 1, a federal judge in Texas was asked for permission to sedate Rrustem 
Neza. Immigration officers had canceled their first attempt to deport him to Albania because he created a 
scene at the Dallas/Fort Worth International Airport, screaming, "I am not a terrorist." 

One week after the government filed its motion, Rep. Louie Gohmert (R-Tex.), a former judge, wrote to 
the court, saying he had "grave concerns" about the government's desire to medicate his constituent to 
deport him. "Mr. Neza fled Albania after telling a crowd in Tropoje the names of the men who were seen 
killing Azem Hajdari, who organized a student movement against the Communist Party. Mr. Neza's 
cousins were fatally shot while fleeing with him," the congressman wrote. "[S]edating Mr. Neza 
amounts to a death sentence for an innocent man." 

Last March, after Gohmert had spoken about Neza's case with Secretary of State Condoleezza Rice, and 
after he had introduced legislation to block Neza's deportation, the issue was dropped. 

* • * 
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In at least one instance since the rules were changed, the government apparently drugged a deportee 
without permission from a judge. Maher Ayoub, now 44, was sent back to Egypt last August. A month 
later, immigration officials told Congress that they had not yet asked for a court order in any case. 

Ayoub had thwarted the first attempt to deport him, a few months earlier, by sitting in a van and 
demanding all the paperwork in his immigration file. He said he spent the next three months in 
segregation in an Elizabeth, N.J., detention center, The next time they tried to send him home, 
immigration officers were determined to make sure he would go quietly. 

His record offers contradictory evidence about whether there was psychiatric justification for the drugs 
he got, though it seems to suggest mat there was not. A one-page "patient summary" for Ayoub says 
"Med/Psych Alert Documents: None." His medical escort log labels him a mental health case and says 
he had a "depressed mood" and an "anxiety state." 

A handwritten note in his escort file, from a psychiatrist who saw him at the Elizabeth center, first says 
Ayoub was not likely to endanger himself or anyone else -- then, lower on the same page, says he might. 
On the next page of the file is another note, this one written two days before his flight, from the 
psychiatrist in charge of aviation medicine. It says that Ayoub' s case is a "behavioral escort," not a 
psychiatric one, and that the nurse "is only to give medications to the patient if he agrees to take them. 
He will only use involuntary treatment if the patient is at imminent risk of hurting himself or others." 

That is not what happened. 

"Detainee tearfiil and wringing hands," his medical log begins. An hour later, it says: "Detainee 
increasingly agitated and resisting clothing change. Detainee is now crying and screaming" at two 
guards. A nurse at the Elizabeth detention center slid two milligrams of the anti-anxiety drug, Ativan, 
into his left shoulder. 

Immigration officials said his deportation was "consistent" with the June policy that allows medication 
only when a detainee "may be a risk to himself or others." 

"I was feeling my head was leaving my body," Ayoub remembers. "I was losing control over my body." 
He was groggy but awake when he arrived with guards and the nurse at New York's John F. Kennedy 
International Airport and boarded the nonstop flight to Egypt. 

Before the plane took off, he remembers, he called over a flight attendant and "asked them to tell the 
pilot I didn't want to leave." The nurse stuck a needle into his right arm this time. That injection put him 
to sleep. 

Staff researcher Juiie Tate and database editor Sarah Cohen contributed to this report. 

Comment on this story. 

© 2008 The Washington Post Company 
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June 8, K007 

Arrests of 31 in U.S* Sweep Bring Fear in New Haven 



MEDINA 



NEW HAVEN, June 7 — Over tie list several year*, this city has go»e to great lengths to turn itself into a 
kind of harm, quite literally, for illegal immigrsnte, It was not that new immigrante were pouring in, but 
that there were thousand Already living here, and flue official* who have long mn the city wanted to bring 
them out of the shadows. 



The police adopted a "don't aak, donl tetT policy for dealing with immigrants, and the mayor backed a plan 




But (tarring at6a.Tr. Wednesday, two day* after the Board of Aldermen ovHwhefeningly approved the 
identity card plan, federal agents swept into the largely Hispanic Fait Haven t 
Ji people suspected of being illegal Immigrant*, many in their homes. 

Within hours, any sense of sanctuary that the dry and Advocates for 1 
over the yeata was turned upside down, replaced vrfth fear. 

Then u tndy no safe haven for fugitive aliens,'* said Marc Raimondt, a t 
Customs Enforcement, the federal agency thai conducted the raid. 

Afterward, local officials ' ceUpboties lighted up with dozens of frantic phone calls from residents and 
community leaden saying that people were missing. There were rumors of a mass arrest at a supermarket 
Fair Haven resnrWed a ghost town, with residents huddling inside their houses, afraid that they, too, could 
be arrested at any moment 

"At lo In the morning, the streets were just empty, - said John Lugo, an organizer for (fnidad Latins, en 
,«i advocacy group." 
i again* 



On Wednesday, Mr. Lugo and others passed out hundreds of fliers outlining Immigrants' rights, instructing 
them not to gfve federal authorities any information without a lawyer present and advising them to not 
answer their doors. 

Mayor John DeSterano and other dry leaders angrily accused tine federal government df "tcnoiido^' the 
immigrant community, Many of them speculated that tic mass ar rests — the first of their kind in recent 
memory here - were retaliation for the acceptance of municipal iuentificfltioo cards and other 



denied that charge, saying that the arrests had 
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been planned auwe April- (The identity -card ] 
first suggested by Mr. DeStefano in 3005.) 



1 WlftS 



The details of the arrests are still somewhat unclear. Federal oftieiak said that they were "targeting 
fugitives,* not conducting a widespread sweep. Twenty nine men and two women — most at them from 
Mexico, Guatemala, Nicaragua, Guinea and Ecuador— were arrested- City officials said an Thursday that of 
the 16 arrest warranto the federal agents had, only four were executed, Cleaning that moat of the 31 arrested 

remained at Urge. 

Lawyer? and advocates for immigrants who Interviewed several relative* of those who were arrested 3 aid 
that In most cases, the immlffrmtlnn officials knocked on their doors and demanded to speak with every adult 
in the home, then aaked for identification. 

In several Instances, they said, the agents separated the men from the women and asked which of the 
women had children. Those who did were left behind, while those who did not were taken Into custody, the 



Iminigrad&n and Customs Enforcement officials have conducted hundreds or similar sweeps in the hut year. 
In 2006, a spokesman said, they deported more than 221.000 illegal immigrants, many of them after 
proceedings that began with such araste. Last fall, an operation in Daubury led tn the arrest of ti men who 
worked at a local factory. 

Immigration advocates in Connecticut were fond of referring to D anbury and New Haven as two poles on 
the spectrum — the same immigrants who were shunned In the former were welcomed in the latter. 

Lite many other [scat leaders. Mayor DeSttfano said he had to deal with the practical reality of illegal 
Immigrants, rather than spend his time worrying about proposals to revamp toe federal, immigration system. 
But while some mayors were cracking down on housing codes and Loitering laws to discourage ifiegal 
Immigrants from getting too comfortable, Mr. DeStefano said he was more concerned about public safety for 
the 10,000 of them estimated to live in his city of 123,000. 

That was bow the identification cards were supposed to help: by giving immigrants an official document that 
could be used in banks, rather than having to carry hundreds of dollars (n cash, which made them targets for 
theft- 

Above ah, Mr. DeStefano said, immigrants should fed comfortable contact! og the ponce and rCCefvtHE: basic 
city services. And when the dry's aldermen approved the plan on Monday night, advocates hailed it as a 



"We've gotten to the paint where the community trusts the city end trusts the police, " said Rica Malta, the 



The arrests on Wednesday, she said, have the potential to reverse much of that. 

The city still plans to begin issuing the identification cards early next month. Several community leaders said 
that the immigrants' arrests had outraged many residents, and that more would be likely to obtain the cards 



2ef3 



ICE.201 2FOIA1 38680001 01 



BEST AVAILABLE COPY 



07/29/20B8 12:33 OCLU j^K 15 

Arrest) cf 3 1 in U S. Sweep Bring F*mt to New rtovtn - New York Timet ^^/ww.n^a^.sc^tm *P- 

as a ilgsiof aolid*rity. 

But what about immigrant! themsdvea? 

"I don't know the answer to thatquettloti/ Mr. DeStefirifcosaid in an interview Thursday. "But we cannot get 
to a point when: people an driven underground." 

As his thought! turned to the current immigration debate in Congress, Mr. DeStefauo sound* d a bit 
rwigned. 

They'll do whatever they m going to do, but my job ifl to dial with the situation here * he said. 

"Psopi* aren't going to come here for apiece of plastic, they are going to cotoc here for jobs and because the 
federal government leta them come bme. The law is only Enforced episodically. Yesterday was our day." 
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IT'J YOUI TOWtf. tllAS kit ABOUT IT- 



De 1 Stefan©: Ffsfr "Tai lorkud" F»lr Haven; Msto*: TM» Won't Stop Ui 



^n^HNMunniK^HH ai i nationwide ir/imiarHvwi debet* returns to 

Now Haven's door, waycr to ho OfStefana 
lambasted the r«d.ral rthiii on 
unrfocumaitw raaldaitta Wednesday as a 

*SYmbgllc: «t Of intimidation' against tfw nty 
in tfi* wttio of an hiv^iiorenr-frtendiy ip plan. 

Sptafcir^ 1st* Wednesday afternoon |m He* 
HftvWc historic V*cn7iicr Square nark. In the 
heart of the Italian-American sector of umi, 
dsStsfrino defended me city's rote «> a 
sanctuary cfey 'of immigrants- Ha reenLrntaf 
why ft* believes federal raids were an act of 
retribution against the city. 

The mayor ano a crowd of community, 
religious and pgUttdk leader* J« Than U hours after federal trr mlaretlen agents swept though Fair Haven, 
raidlna tomes and arnHtfnfl *5 allegedl* Illegal (rfimJ»r»nta. The raids happened just J* hours after the «y 

"Because wa spoke loud and ctaer fe^ Justice, Me are under ittKk," eald fair Haven Aldnrwoman tokjdaHa 
Castro, wha nil Hordey joined alders In a jj-j vcta to approve tin p*an to offer identification card* to aH 
residents, regardless of immigration status. 




"If you ttunit you Hi i™k» »n example of vt, no - youVe wrong r We hU make so example of youl* sasd 
local Pal tor Emlta Hamandez, sending a mauuiga to th* ftgdi. 

F*d*ra ! officiate maintain the raids were Vtvutir*' anj had na canriaetton to the ID plan, but declined to give 
information on whan the Lett juth raid took place — * lures for a fuller explanation. 

DeStefnrai, who's taken cm national spotilatlt as (ha immigration tfefwie nets pfercd out an local turf, 
rejected the claim by tr» fanaral ImmfSratfOn and Customs Enforcement (ice) mat the raids wcro a 
*noyan»* attempt to t™* down cnmin»iD. 

ICE mtde nn attampt to work in collaboration with teal pobtt. Pestefano charged.- The tfty was notified of 
the raids trr » pfane call to th* f*iice neadquartaf* on the general 91 1 ime at 7:20 e.m., an hour and a half 
after the rale's hatf beoun. 

ICE agents wa working Co serve an outstanding fugitive warrants on soecov individuals, according to cfty 
officials, instead *f BiKina local ponce's help t> tmrt down thou Individual, JCE -usrortzaJ' the 
neighborhood, DeStefsno diargtcL 

Jn one home on Atwaber street ICC antered with no warrants, searched til the rooms of the fwu** r and 
rounded up few mar, and one mjman some children, according to the mayor, 'They separate CM men and 
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OCJU page i e 

hip : /■'iHrtvtu vmiiidti)c>(Jei^tiii'*rc h i (WCttmj till Jiere.php 




It'i TOHi Town, HIAd alt- Aiovr jt. 



Still Hw!" 




*We arc itfll wi - and we're the Mure of 
America r Thai was tho message from 
toeakeri maflkkuj the on>T-y«if annlversajy of 
tht it^fj-ar immigration raid in TUr Haven on 
JuneR, 3JW7. 



That jun* ft, MB, mid ml tmaner cmet in the next few tf»yj swept tip 34 peool*. Thirty of them 
belonged Co st- flue* nf Um* ttuH^i on Ototcbtey Avtnu*, which it where trie imnwnuy 
commemoration toe* place rwdey mant 

St Rose wis - berbre the reld, during tfie height of tn* panic a ^r^c - and silll Is the rwrve ard mart 
usnwr or (he kwhrorar* rtphti mcveitieflt In New Hawi. 

A woman welcomed the crowd of shout ISO 'ftarfihloneri, Friends and arfiej of St, Jtaie at Uma. We ere 
gathered hire,' the tn cetebrat* Mir urUty and commemorate nur ttrenflrh, dtseovcred **ithln this 
cwnmuhltv after raids that tot*. pUn* e**efly One year oga, whan edvtrtny Knocked on our Hoait." 

Two youna people jolnerJ Fir. Jams Martshlp on 
ths stefw of the church tn call on "Gad of the 

rtrtW=r,- itKria wh*m you cdJI U ieave your 
natfwa land With the promise of a bleated 
future.'. rai>nih us with Bin frtandanip of our 
nelehbon at you sustained ywr people with 
nnannv and w»t«i-" (Manthhp j$ pictured on rii* 
left; with ftishop Peter I 
youn4 daneerj } 




On* of those young people. Jo*e, was a high school tenter at the tlma of the mid, and Is now in ««e$*. 

Mike WUhnle, the had attorney ( 

-'+ ■« — . r - ■- 
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http:/jtoewruTVijitiiiK}eF^^ 




Lt. Lute Casanova (pictured), who 



the 



F*lr H*UW^ i**fc*V> *rFrfr+ If* *" — ■ 

OS back * little. All the good work w* we 
doing... people lost trust m loeil law 
enforcement We got together quickly and ret 
them know we're sttIP here, to protect them 
and work with them.* h* ma right efter the 
raids ttier* was 4 drop -off in rrrtmia^rtti-' 
wuringnau to report almes or »«k far rwJp, but 
now, "we've gotten btftod that' 




Church member arid community activist An$e< 
Fernandez Chovirro (pictured) tnld the crowd, 
"We Mieve In Amene*, and h*v* nope for 
America's future. Thntt who are against us 

wJV* thfSr flag and in tike much of cheHr 
patrkjtlim. It la wa wnc truly embody the 
American splrtr^ not them.* In his extended 
remarks, he returned to tnie refrain over and 
over, h an expresiion both of defiance of the 
raids and hope far the future: *We are stw 
here!* (However, soma of BIOS* arrefEed have 



Another speaVar, PwJro turbeto, a lay leader at St Rosa and former chair of ECCO (Elm city congregations 
QrOKdMd), laid that after tf* mW, St, «o« of Uma "acquired power- ve», power, St ftc*e Is considered" 
today a leader m the.srruoola lor the rights or Immigrants. We are Baked for advice, and the mrce or our 
community hsi breruwendad the harden of our cKy and stats. Hvw have we accampflsfmd that? WJth the 
hard work end rjadlcatlon of our leaders and our community. And let me tall you - the- Future tooki brilliant 
for our community. We've been hen - praying, dancing, unging, and with our roith m t*au» w* »re 
■corivijyjsd that for God, there It no foreigner." 

Speakers pcrfnhsfl with pride no the McompJfshfnont* or vheir youth, who ail speak at least two language* 
and are holding onto rne tradrHons of their countries of origin while also embracing America. 

After thi speeches, dancers repnsentlng tha 
Church's fOlkiOfJC group* frOrn 13 Latin 

American cottntnac took over Biatctmey Avenue 
tc entertain thair fa mutes. Me nth and 
neighbor*. Pictured ere gin* doing a Mexican 
dance. 
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K*ny, IS, imUsd nt (fcij reporttr sna «M rVs 
httn dancing rtfth an Ecuadorian sroup for me 
Pitt nw* yean. Ha sf>u tm firm ft mwris 
rfiiH-mg *nd enjoying hrs cultur*- anted If hfl 

cigflt* »ny grief from hi* ATTWNan 
dan mat", he Hid, an ttn contrary, "Gnw wr 
srww our eulturp and how murti fun Hi*, a lot 
of oeofitt wwt to join tn iM do fljjjj 
lw» far more, intJmiinB sam# or tf» 
tei-tipping mij*ic mat wh hwrd fricfiiy nigut 



Comment* 
Post ■ canwrant 

if nu hiw a Typttty Wwtfftv, you «n itgctit) to us* ie hw*. 
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Washington Square Legal Services, Inc. 

245 SULLIVAN STREET, 5TI[ FLOOR 

N£W York, New York lOOn 
TEL: 212-998-6624 
Rax:212~!>9S-4U31 



NrtWCT MOKAWETZ 
ALiMA DaS 
SxptnUtlng Aliorniyi 



April 11,' 




U.S. Immigration and Custom Enforcement 
Office of Principal Legal Advisor 
U.S. Department of Homeland Security 
800 North Capitol Street, N.W., Room 585 
Washington, D.C. 20536-5009 

Re: FOIA Appeal for 2010 FOlA 1959 

To Whom It May Concern: 

This letter is filed to appeal the fee assessment, adequacy of the search and withholding of 
information in the above 
attached for yoi 

1. Pr o ced u ral Backer n und of th is FOI A 

On December 17, 2009, Requesters filed this FOJA request seeking all records relating to 
the Government's involvement in facilitating the return of persons whose immigration cases are 
reversed or reopened following their deportation and requesting a fee waiver. 1 In its final response 
dated September 30th, 2010, the ]CE FOIA office stated that it searched five offices within ICE and 
was releasing a partial production of 587 pages from OPLA, No fees were assessed against 
Requesters for this production. Requesters appealed the final response. 

On January 24, 201 1 , Ms. I I Chief of the Government Information Law 

Division of OPLA, determined that the FOIA request should be remanded to the FOIA division for 
additional searches that include but are not limited to a search of the Office of Public Affairs, the 
Office of International Affairs, ICE Office of Congressional Relations, the ICE Office of Planning 
and Policy, and the ICE Office of Enforcement and Removal Operations. In addition, Ms.HSlwB 
noted that the agency response was being remanded for processing of a document produced by the 
Office of Planning and Policy ("OPF*) but not processed for release with the initial response. 

By letter dated March 3 1 s \ 201 0, the FOIA office stated that it had completed its search of 
ERO, QPLA T OI A, OPA, and OPP which revealed an additional 2,650 pages of responsive reconds- 



J Specifically, our original FOTA. request noted: "we agree to pay search, diiplicarion and review fees of up to SI 00 .00. 
If the fees will amount to more than S jOQ.OC, we request a fee waiver pursuant to 5 U.S.C 5 SS^aX^XAXiiir See 
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However, instead of producing these documents, the FOIA office is witholding these records until 



On April 7, 20 1 0, the FOIA office clarified via phone that it had assessed our fees for the 
search without making a determination as to our request for a fee waiver. 3 Requesters timely appeal 
the decision by the FOIA office to withhold documents pending the payment of fees. 

2, The Government Information Law Division Should Allow the Public to Access 
Crucial Information About How and Whether Individuals Who Prevail in their 
Removal Proceedings Can Return to the United States 

a. The FOIA Office Is Statutorily Barred from Assessing Fees Against Requesters 

The FOIA office's decision to withhold documents pending payment of fees violates the 
statutory requirements for fee assessments. An agency cannot assess sear eh fees if it fails to comply 
with FOlA's statutory time limit for disclosure, and no unusual or exception circumstances 
otherwise apply. See 5 U.S.C. g 552(a)(4XA)(viii) ("An agency shall not assess search fees. ..If the 
agency fails to comply with any time limit under paragraph (6), if no unusual or exceptional 
circumstances. . - apply to 1 



The FOIA office has failed to comply with the statutory time limit for response . The 
statutory time limit requires that an agency determine whether it will comply with a FOIA request 
within 20 working days of receiving the request. 5 U.S.C § 552(a)(6)(A)(E>- In our case, ICE 
received our request on January 5, 2010 and did not send Requesters a response until September 30, 
2010, See ICE Final Response. Moreover, no unusual circumstances exist as the agency is required 
to provide written notice of such circumstances and did not do so here. 5 U.S.C. § 552(a)(6)(B)- 

statutorily barred. 

b. Tn Any Case, Requesters I 
Interest in this Information 



A fee waiver is warranted here because disclosure of the requested records "is likely to 
contribute significantly to public understanding of the operations or activities of the government 
and is not primarily in the commercial interest of the requester." 5 U.S.C. § 552(a)(4)(A)(iii). The 
legislative history of FOIA makes it clear that the "fee waiver provision. . .is to be liberally 
construed in favor of waivers for non-commercial requesters." Federal Cttre v. Lappin, 602 F. 
Supp. 2d 197, 201 (D.D.C. 2009) (internal quotations marks omitted). 

Requesters — the Immigrant Defense Project, the National Immigration Project of the 
National Lawyers Guild, the ACLU Immigrant Rights Project, the Post-Deportation Human Rights 
Project, Rachel Rosenbloom, Assistant Professor of Law, Northeastern University School of Law, 
Mr. David Gerbier, and Mr. Luis Gutierrez — arc national non-profit organizations and individuals 

5 By phone conversation on April 7, 201 1, Counsel's intern Mi, upolte to FOIA officer Mr, legarding 
the March 3 1 response of the FOIA office. He stated that the FOTA office has now made an assessment on fees but has 
not made a determination as to our specific request for a fee waiver. 
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working with immigrant communities as well as individuals who personally experienced substantial 
difficulty returning to the United States after prevailing in their immigration cases. 

The disclosure of this information falls squarely within the "public interest." 5 U.S.C. § 
552(a)(4)(A)(iii). Requesters are requesting this information out of concern for individuals who 
may be deported absent a stay of removal and individuals who have prevailed in their immigration 
appeals but experienced substantial difficulty returning to the United States. The government has 
repeatedly stated that it facilitates the return of individuals who prevail in their immigration appeals. 
See Brief for Respondent at 44, Nken v. Holder, 129 S.Ct. 1749 (2009) (08-681) ("by policy and 
practice, the government accords aliens who were removed pending judicial review but then 
prevailed before the courts effective relief by, inter alia, facilitating the aliens' return to the United 
States... and according them the status they had at the time of removal"); Respondent's Opposition 
to Petitioner's Motion for a Stay of removal Proceedings at 6, n.l, Adam v. Holder, No. 10-13912-D 
(1 1th Cir. Sept. 13, 2010) (opposing the petitioner's request of a stay of removal based on the 
promise that the government will return petitioner if he prevails in his appeal). 

However, the government has provided little public information about how it actually 
facilitates return. See Sandra Hernandez, "He Can't Come Home Again," Miami New Times, 10 
September 2009, available at: <http://www.miaminewtimes.com/2009-09-10/news/he-can-t-come- 
home-again-david-gerbier-deported-to-haiti/> (profiling the situation of Mr. David Gerbier who has 
been seeking the assistance of the U.S. government in facilitating his return since his removal order 
was invalidated in 2002 to no avail). And given the difficulties that individuals experience in trying 
to return to the U.S., serious doubts remain as to if and how the government facilitates return. 
Compare Government's Opposition to Motion to Amend Judgment at 3, Gerbier v. Acting Dir. INS, 
et al, No. 00-2335 (E.D. Pa. April, 1 8 2002) (opposing Mr. Gerbier's request that the court order his 
return because the government process for returning Mr. Gerbier was "already underway") with Id. 
(noting that Mr. Gerbier repeatedly sought help from the U.S. Embassy to facilitate his return but 
was turned away each time); see also Petitioner's Emergency Motion for Contempt at 1-2, Okeke v. 
Gonzales, Nos. 03-1831 and 03-4640, 407 F.3d 585 (3rd Cir. 2005) (stating that ICE has taken the 
position that it has no obligation to return petitioner and the U.S. Consulate refuses to issue a visa to 
petitioner because it believes a removal order is still in effect despite the Court and Board decisions 
invalidating his removal order). 

Information from this FOIA request will provide the general public, courts, immigrant 
advocates, and individuals with information regarding if and how the government facilitates the 
return of individuals who prevail in their immigration cases. Understanding the process through 
which individuals return to the United States is crucial for individuals, families, and communities 
seeking to reunite with loved ones; individuals in proceedings who may be removed absent a stay; 
and allows the public to assess the fundamental fairness of immigration proceedings. This FOIA 
request falls within "[t]he basic purpose of FOIA," namely "to ensure an informed citizenry, vital to 
the functioning of a democratic society ... to hold the governors accountable to the governed." 
NLRB v. Robbins Tire & Rubber Co., 437 U.S. 214, 242 (1978). 

Since the filing of our FOIA request, the need for this information has only grown in light of 
recent Supreme Court and circuit decisions. Circuit courts have recalled mandates and held 
removal orders unlawful based on the Supreme Court's decision in Carachuri-Rosendo, allowing 



BEST AVAILABLE COPY 



ICE.2012FOIA13868000110 



Case 1:11 -cv-03235-JSR Document 1 -2 Filed 05/12/1 1 Page 71 of 149 

Re: 2010 F01 A 1959 
Page 4 

for immigrants to return to the United Stages. See Carachuri-Rosendo v. Holder, 130 S.Ct. 2577 
(2010); see e.g. Spence v. Holder, 09-60102 (5th Cir. February 8, 201 1) (per curiam); Executive 
Office of Immigration Litigation, "Immigration Law Advisor," January 20 1 1 , at 7 (discussing 
circuit court reversals due to Carachuri-Rosendo). In addition, certain circuits have now recognized 
that the B1A retains jurisdiction of motions to reopen and reconsider post-removal, meaning that 
individuals can challenge their removability at the B1A from abroad. See Luna v. Holder, No. 08- 
4840 (2d Cir. Mar. 3, 201 1); Pruize v. Holder, No. 09-3836 (6th Cir. Feb. 3, 201 1); Marin- 
Rodriguez v. Holder, 612 F.3d 591 (7th Cir. July 14, 2010); Coyt v. Holder, 593 F.3d 902 (9th Cir. 
2010). 

c. Requesters Remain in the Dark Regarding the FOIA Office's Calculation of 
Fees and Decision to Withhold the OPP Document 

Moreover, it is unclear from its letter of March 3 1 st how the FOIA office assessed its fees. 
Requesters are unable to discern from the letter whether the FOIA office is charging Requesters for 
the initial search for which it never required the Requesters to pay or the additional searches; or why 
specific offices are charging for the additional search. Moreover, the office should not be 
withholding the OPP document which was produced for the initial response but never released. See 
ICE Letter remanding FOIA at 3. Presumably, the FOIA office did not need to conduct an 
additional search for this document but merely needs to release it upon remand. 

3. Conclusion 



The agency's withholding of information on how individuals can return contradicts the spirit 
of its representations to the public that it will facilitate their return and leaves lawyers, family, and 
communities at a loss as to how to bring back their loved ones. Given that disclosure is in the 
public interest and the information will not be used for commercial purposes, we urge the 
Government Information Law Division to grant our request for a fee waiver. 3 

Thank you for your prompt attention to this matter. Please do not hesitate to contact us at 
(212) 998-6624 with any questions. 




NanexMorawetz - Supervising Attorney • 
Yihong (Julie) Mao - Legal Intern 
Nancy Steffan - Legal Intern 

Counsel for the Requesters 



3 Lest this response be construed to the contrary, Requesters also renew concerns regarding the adequacy of the 
agency's search and exemption determinations. The office's response of March 3 1 provides no description of how the 
agency conducted its additional search for responsive documents and has not responded to our request that the agency 
review its assertion of exemptions given the presumption in favor of full disclosure and the public interest at hand. 
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Ends: 

ICE Response of March 3 1, 2011 
ICE Letter remanding FOIA 
Requester's Letter of Appeal 
ICE Final Response 

DHS Letter Referring FOIA Request to ICE 
Original FOIA Request 
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Associate GeneraJ Counsel (General Law) 
Department of Homeland Security 
D.C 20528 



December 23, 2010 

RE r Freedom of Information Act Appeal: Denial of Expedited 
Processing, Holding Fee Waiver in Abeyance, & Lack of 
Determination on Fee Status 
Case Number 2011 FOlA-0003 

Dear Associate General Counsel: 

Pursuant to 6 CP. R. § 5.9, the American Civil Liberties Union 
(ACLU) appeals U.S. Immigration and Customs Enforcement's (ICE) 
decision to deny the ACLU expedited processing of its request under the 
Freedom of Information Act (FOIA), The ACLU also appeals ICE 1 * 
failure to grant the ACLU fee status as a "representative of the news 
media" and its decision to hold the ACLU's request for a fee waiver in 



I. BACKGROUND 

The ACLU's FOIA Request seeks records related to the post-order 
custody review (POCR) process that the Department of Homeland 
Security (DHS) applies to detained non-citizens with admim strati vely final 
orders of removal. See ACLU FOIA Request, No- 201 l-FOIA-0003 
(Sept, 21, 2010), attached as Exh. I. In a letter dated October 4, 201 0> ICE 
summarily denied expedited processing of that request, merely restating 
the standard without providing any explanation for its decision. See 
Pavlik-Keenan Letter, dated Oct, 4. 2010, at 1, attached as Exh. IL The 
letter also held the ACLU's Request for a fee waiver in abeyance '"pending 
the quantification of responsive records," id. at 1 , and completely ignored 
the ACLU's Request for fee status as a 'Representative of the news 
media." As set forth below, the i 



H, THE INSTANT FOIA REQUEST WARRANTS EXPEDITED 
PROCESSING 
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First, the ACLU's FOIA Request clearly meets the statutory and 
regulatory requirements for expedited processing. "With respect to a 
request made by a person primarily engaged in disseminating 
information," the Act provides that a "compelling need" for expedited 
processing exists where there is an "urgency to inform the public 
concerning the public concerning actual or alleged Federal Government 
activity." 5 U.S.C. § 552(a)(6)(E)(v)(II); see also 6 C.F.R. § 5.5(d)(l)(ii) 
(same). The United States Court of Appeals for the District of Columbia 
Circuit has identified at least three factors for determining whether an 
"urgency to inform" exists: (1) whether the request concerns a matter of 
current exigency to the American public; (2) whether the consequences of 
delaying a response would compromise a significant recognized interest; 
and (3) whether the request concerns federal government activity. AI- 
Fayedv. C.J.A., 254 F.3d 300, 310 (D.C. Cir. 2001). 

AMERICAN CIVIL LIBERTIES . 

union foundation There can be no doubt that the FOIA Request on its iace concerns 

"actual or alleged federal government activity." Furthermore, the 
information requested concerns a matter of current public exigency: 
namely, the ongoing prolonged detention of scores of non-citizens without 
adequate procedural review. Recent news articles in major media outlets 
have highlighted the expansion of such mass detention and the 
deficiencies of the government's review procedures. 1 Moreover, the 
Supreme Court has long recognized that "[fjreedom from imprisonment- 
from government custody, detention, or other forms of physical restraint- 
lies at the heart of the liberty that [the Due Process] Clause protects" and 
that detention requires "strong procedural protections." Zadvydas v. 
Davis, 533 U.S. 678, 690-91 (2001). Yet immigrants' rights advocates 
and government oversight bodies alike have expressed serious concerns 
that the government's POCR process has failed to afford meaningful, fair, 
and individualized review to prolonged immigration detainees and make 
appropriate determinations as to release or continued detention. See Exh. 
A at 2 (citing reports). The due process problems raised by prolonged 
mass detention in the absence of adequate review are clearly matters of 
urgent public concern. 

For similar reasons, delaying a response would compromise at 
least two significant recognized interests — namely, both non-citizens 
detainees' liberty interest against prolonged and arbitrary detention, and 
the public's interest in holding the government accountable for its 
violations of law. Given the ongoing use of prolonged immigration 
detention, a delayed response here would hinder the efforts of advocacy 
organizations such as the ACLU and other key stakeholders to ensure that 



1 See, e.g., Michelle Roberts, A P IMPACT: Immigrants face detention, few rights, Wash. 
Post, Mar. 1 5, 2009; Nina Bernstein, How One Marijuana Cigarette May Lead to 
Deportation, N.Y. Times, Mar. 30, 2010 (noting that an individual spent three years in 
immigration detention while fighting removal case). 
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the government meets its statutory and constitutional obligations as it 

Furthermore, the ACLU's FOIA Request makes abundantly clear 
that the ACLU is an organization "primarily engaged in disseminating 
information/ 1 See Exh. A at 8-9; see also 6 C.F.R. § 5.5(dX3). As set 
forth in the FOIA Request, the ACLU publishes newsletters, news 
briefings, right-to-know handbooks, and other materials that are widely 
disseminated to the public. These materials are made available to 
everyone — including tax-exempt organizations, non-profit groups, and law 
students and law faculty — for either no cost or for a nominal fee through 
its public education department. The ACLU also disseminates 
information through its high-traffic website, http ://ww w.aclu. org . The 
website provides in-depth information on a range of civil liberties issues; 
addresses civil liberties issues that are currently in the news; and contains 

AM Eft IC AH C*YIL LIBERTIES £ ' i_ ' ^ ■]£ I'j-ii'.Vy ITT- ■ * 

u«m fauNDHmN hundreds of documents relating to the ACLU s work. The website 

specifically features information obtained through the FOIA. See, e.g,, 
http ://www.ac)u ot^safefTee/torture/torture foia, html ; 
http://www.aclu. ore/patriot foia/index. html . The ACLU also publishes an 
electronic newsletter, which is distributed to subscribers via email; airs 
regular podcasts; and produces a television series on civil liberties issues 
entitled The Freedom Files, See http://aelu.tv . 

These characteristics easily suffice to convey "representative of the 
news media organization" status on the ACLU. See National Security 
Archive v. Dep'l of Defense, 880 F. 2d 1381, 1387 (D.C. Cir. 1989) (noting 
that in determining whether a requester is a representative of the news 
media, the critical question is whether the entity in question "gathers 
information of potential interest to a segment of the public, uses its 
editorial skills to turn the raw materials into a distinct work, and 
distributes that work to an audience") (construing 5 U.S.C. § 
552(a)(4)(A)(iii»; Elec Privacy Info. Cir. v. Dep't of Defense, 241 F. 
Supp, 2d 5, 1 1 (DD.C 2003) ("It is critical that the phrase 'representative 
of the news media* be broadly interpreted if the act is to work as expected 
. , , I[n] fact, any person or organization which regularly publishes or 
disseminates information to the public . . . should qualify for waivers as a 
'representative of the news media." 1 ). Courts, moreover, have recognized 
that organizations that meet the "representative of the news media" 
standard necessarily meet the "primarily engaged in disseminating 
information" standard. See ACLUv, United States Dep't of Justice, 32 1 F. 
Supp. 2d 24, 30, n.5 (D.D.C. 2004) (holding that a FOIA requester that 
was a "representative of the news media" for purposes of a fee waiver was 
indeed "primarily engaged in disseminating information" for expedited 
processing purposes). 
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Courts have also specifically recognized that advocacy 
organizations like the ACLU which disseminate information and conduct 
public education on civil rights issues are entitled to expedited processing. 
See Leadership Conf. on Civii Rights v, Gonzales, 404 F. Supp. 2d 246, 
260 (D.D.C, 2005) (holding that an organization that "dissemi nates 
information regarding civil rights ... to educate the public, promote 
effective civil rights laws and ensure their enforcement by the Department 
of Justice" was entitled to expedited processing). As described in its 
FOJA Request, the ACLU is a nationwide, nonprofit, nonpartisan 
organization dedicated to protecting civil rights and civil liberties in the 
United States and disseminating information on these issues through 
diverse means. See Exh. A at 8. For all these reasons, the ACLU is 
"primarily engaged in disseminating information," and its FOIA Request 
should be processed in an expedited manner. 

111. THE INSTANT FOIA REQUEST WARRANTS A FEE 
WAIVER. 

Furthermore, the agency erred with respect to the ACLU's fee 
requests. First, the agency wholly ignored the ACLU's request for fee 
status as a "representative of the news media." Yet, as set forth above, 
there is no question that the ACLU is entitled to this fee status under the 
Act. See st^jra. Moreover, the agency's letter cites no authority for 
holding the ACLU's fee waiver request in abeyance. This decision is 
particularly unreasonable in light of the fact that government agencies in 
numerous comparable instances have granted the ACLU fee waivers in the 
past. See Exh. A at 7 n.6. 1 

Indeed, as set forth below, the FOIA Request here clearly meets 
the statutory and regulatory requirements for fee waivers. See 5 LLS.C. § 
552(aX4)(A)(iii) (providing for lee waiver where disclosure is "likely to 



2 In addition to the examples listed in the FOIA Request, agencies have granted fee 
waivers to the ACLU on numerous other occasions. For example, the Department of 
Justice granted a fee waiver to the ACLU with regard to a December 2008 FOtA request 
for records related to the detention, interrogation, treatment, or prosecution of suspected 
terrorists. The Department of Justice also did not charge the ACLU fees associated with 
FOIA requests submitted by the ACLU in November 2007, December 2005, and 
December 2004. The Department of Health and Human Services granted a fee waiver 
with regard to a FO)A request submitted in November 2004. In May 2005. the United 
States Department of Commtrce granted a fee waiver to the ACLU with respect to its 
request for information regarding the radio-frequency identification chips in United 
States passports. In March 2005, the Department of State granted a fee waiver to the 
ACLU with regard to a request submitted that month regarding the use of immigration 
laws to exclude prominent non-citizen scholars and intellectuals from the country 
because of their political views, statements, or associations. In addition, itie Department 
of Defense did not charge the ACLU fees associated with FOIA requests submitted by 
the ACLU in April 2007, June 20 W, Febryaty 2006, and October 200 3. 
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activities of the government and is not primarily in the commercial interest 
of the requester"); see also 6 C.F.R. § 5.1 l(k). 



(1 ) First, the subject of the requested records directly concerns " the 
operations or activities of the government. " 6 C.F.R. § 5.1 l(k)(2)(i). 
Specifically, the FOIA Request seeks disclosure of records relating to 
the government's administration of the POCR process for non-citizen 
detainees with administratively final orders of removal. 

(2) Moreover, disclosure of requested records is " likely to contribute to an 
understanding of government operations or activities " for the reasons 
listed above. 6 C.F.R. § 5.1 l(k)(2)(ii). The ACLU intends to keep the 
public at large informed about the content of the responsive records. 
These records would not be "duplicative or substantially identical" 
with presently available information as they do not yet exist in the 

AMERICAN CIVIL LIBERTIES . • rr 

union foundation public domain. See id. 

(3) Any requested records disclosed by DHS would not be used for " the 
individual understanding of the requestor," but rather for "the 
understanding of a reasonably broad audience of persons interested in 
the subject ." 6 C.F.R. § 5.1 l(k)(2)(iii). As noted in the FOIA 
Request, the ACLU is a nationwide, nonprofit, nonpartisan 
organization that broadly disseminates information on civil rights and 
civil liberties issues through a wide array of media. See Exh. A. at 8. 
Thus, the ACLU has "expertise in the subject area and ability and 
intention to effectively convey information to the public." 6 C.F.R. § 
5.11(k)(2)(iii). 

(4) The contribution of responsive records to public understanding of 
government operations regarding the POCR process would also be 
very " significant ." See 6 C.F.R. § 5.1 l(k)(2)(iv). Presently, the public 
knows very little about the procedures afforded non-citizens who are 
detained for prolonged periods of time. ICE's response to the FOIA 
request will help the larger public understand whether its government 
is complying with its statutory and constitutional obligations against 
subjecting immigrants to unlawful and arbitrary detention, and what 
procedures the government follows in order to ensure that individuals 
are released where appropriate. 

(5) The ACLU has no commercial interest in the disclosure of the 
requested records. See 6 C.F.R. § 5.1 l(k)(3)(i). As explained in the 
FOIA Request, the ACLU is a non-profit organization dedicated to 
protecting civil rights and civil liberties in the United States. See Exh. 
A at 8. The ACLU intends to use the records for the purpose of 
keeping the public informed about the government's immigration 
detention practices. 
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(6) Finally, the public interest in the disclosure of the requested records is 
significant . See 6 C.F.R. § 5.1 l(k)(3)(ii). The FOIA Request concerns 
the fundamental liberty interest against unlawful and arbitrary 
detention. In requesting the records at issue, the ACLU seeks to 
ensure that non-citizens are afforded constitutionally adequate review 
over their imprisonment and not illegally subject to prolonged 
detention. As set forth in the Request, immigrants' rights advocates 
and government oversight bodies alike have expressed serious 
concerns about the adequacy of the POCR process, and there is 
significant evidence that immigrants are being improperly held in DHS 
custody. See Exh. A at 2. Were the public denied its right under 
FOIA to access records relating to the custody review process, the 
government could continue to subject immigrants to prolonged 
detention without meaningful review, to the substantial impairment of 

AMERICAN CIVIL LIBERTIES .... . 

union foundation immigrants due process rights. 

For the foregoing reasons, we respectfully request that the agency grant 
expedited processing for the instant Request. In addition, we ask that the 
agency grant the ACLU a fee waiver or, in the alternative, grant it fee 
status as a "representative of the news media." We look forward to your 
prompt response. 



Sincerely, 




Tanaz Moghadam 
Attorney 

ACLU Immigrants' Rights Project 

125 Broad St., 18th Floor 

New York, NY 10004 

Tel: 212-284-7316 

Fax: 212-549-2654 

Email: tmoghadam@aclu.org 



CC: Catrina Pavlik-Keenan 
FOIA Officer 

U.S. Immigration and Customs Enforcement 
800 North Capitol St., NW, #585 
Washington, DC 20536 
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September 21,2010 

Catrina Pavlik-Keenan 
FOIA Officer 

U.S. Immigration and Customs Enforcement 
800 North Capitol St, NW 
5th Floor, Suite 585 
Washington, DC 20528 

Catherine M. Papoi 
FOIA Officer 

U.S. Department of Homeland Security 

Privacy Office 

Director, Disclosure & FOIA 

245 Murray Drive SW, Bldg. 410 

Mai! Stop 0550 

Washington, DC 20528-0550 

RE: Second FOIA Request for Records Related to the Port-Order 
Custody Review Process (FOCR) 

Dear Freedom of Information Officers: 

This letter constitutes a request pursuant to the Freedom of Information Act 
(FOIA), 5 U.S.C. § 552 > submitted on behalf of the Immigrants' Rights 
Project (1RP) of the American Civil Liberties Union (ACLU). The IRP is 
also requesting the expedited processing of this request, pursuant to 5 U.S.C. 
§ 552(aXC ; XE) and agency regulations, and a fee waiver, pursuant to 5 
U.S.C, $ 552(aX4XAXiii)- This request is being simultaneously filed with 
the U.S. Immigration and Customs Enforcement (ICH) and the U.S. 
Department of Homeland Security (DHS), 



In 2001, the Supreme Court held that, under the Immigration and Nationality 
Act, 8 U.S.C, § i 231, a rjoncitizen with a final order of removal can only be 
detained for the period reasonably necessary to effectuate his or her removal 
from the United States. The Court also found six months from the date of a 
final order of removal to be a presumptively reasonable period of time. See 




Regulations 



I 
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implement Zadvydas were promulgated in November 2001 } These 
regulations established a set of post-order custody review (POCR) 
procedures for determining, inter alia, whether an individual detainee will be 
detained or released following the 90 day removal period, see 8 C.F.R. § 
241 .4, and whether there is a significant likelihood of removal in the 
reasonably foreseeable future. See 8 C.F.R. § 241.13. 

Since its establishment, however, immigrants' rights advocates and 
government oversight bodies alike have expressed serious concerns about 
the POCR process' adequacy. Reviews of the POCR process strongly 
suggest that it does not afford meaningful, fair, and individualized review to 
uni E o R n C fTundatidm ERTIES prolonged immigration detainees and that ICE officials are not making 

appropriate determinations as to release or continued detention. 2 

Moreover, the government is currently applying the POCR procedure to 
noncitizens whose removal orders have been Judicially stayed pending 
adjudication of their immigration appeals, even though the regulations are 
silent as to these individuals. Immigration law practitioners regularly report 
that the government appears to treat the existence of a stay as a per se basis 
for denying release, on the grounds that individuals with stays are inherent 
flight risks. 

As Zadvydas makes clear, the inadequacy of the POCR process implicates 
serious constitutional concerns as "[fjreedom from imprisonment — from 
government custody, detention, or other forms of restraint — lies at the heart 
of the liberty." Zadvydas, 533 U.S. at 682, 690. Moreover, the issue of the 



1 See Continued Detention of Aliens Subject to Final Orders of Removal, 66 Fed. Reg. 
56967 (Nov. 14, 2001) codified at 8 C.F.R. §§241.4, 241 .13, 241.14. 

2 See, e.g., General Accounting Office, Better Data and Controls Are Needed to Assure 
Consistency with the Supreme Court Decision on Long-Term Alien Detention, GAO-04-434 
(May 2004) (finding that ICE's database could not even identify the detainees entitled to a 
custody review and that ICE was possibly violating POCR regulations); Dep't of Homeland 
Security Office of the Inspector General, ICE's Compliance with Detention Limits for Aliens 
with a Final Order of Removal from the United States, OIG-07-28, at 1 (Feb. 2007) 
(reporting ICE's failure to provide custody reviews in a timely manner and, in some cases, 
its failure to provide them at all; ICE's improper suspension of detainees from the review 
process; ICE's failure to provide sufficient guidance to its field offices on Zadvydas; non- 
uniform practices across field offices; and ICE's ineffective oversight efforts); Kathleen 
Glynn & Sarah Bronstein, Systemic Problems Persist In U.S. ICE Custody Reviews for 
"Indefinite" Detainees, at 1-2 (Catholic Legal Immigration Network, Inc. 2005) (reporting 
poor record keeping, failure to conduct timely custody reviews, staff shortages, lack of 
communication with and information provided to detainees, and non-uniform practices 
across field offices). 
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POCR process' adequacy has become especially acute as the government 
exponentially increases its use of immigration detention and subjects 
increasing numbers of noncitizens to prolonged imprisonment 3 

Public scnrtiny of the POCR process is therefore necessary to ensure the 
agency manages its detained population in a manner that is consistent with 
its statutory and constitutional obligations. While the reports on the POCR 
to date are certainly useful, they are limited in scope, and none of the 
underlying agency records are readily available for review. 4 Far more 
information is needed for a full review of POCR process, 

RECORDS REQUESTED 

Please disclose: 

1 . All records 5 reflecting the following information for individuals who 
had been detained six months or longer since being taken into ICE 
custody (i.e., "prolonged detainees") on the date the search is 
conducted (please run the search as a "snapshot" as of the date, not 
as a range of time up until the date): 

a. The number of such detainees organized by field office. 

b. The nationality of such detainees. 

c. The length of such detainees' detention since being taken into 
ICE custody. 



For example, in 1997, the number of immigrants detained by the U.S. Immigration and 
Naturalization Service on any given day was approximately 13,000. U.S. Dep't of Justice, 
Office of the Federal Detention Trustee, Detention Needs Assessment and Baseline Report: 
a Compendium of Federal Detention Statistics, available a/http^Avww.usdoj.gov/ofdt/. 
Just ten years later, the national daily ICE detainee population had surpassed 30,000. Anna 
Gorman, Immigration Detainees are at Record Levels, L.A. Times, Nov. 5, 2007, at B 1 . 
See also OIG-07-28, at 1 (finding that ICE "is not well positioned to oversee the growing 
detention caseload that will be generated by DHS ' planned enhancements to secure the 
border."). 

4 For example, the OIG's review did not address the "sufficiency of release decisions" and 
the "success of alternatives to detention," and the study was also not designed to review ICE 
practices nationwide. See OIG-07-28, at 44. The CLINIC report was generated from 
interviews with practitioners lacking full and direct access to agency records. 

3 Please include all records, including, but not limited to, memoranda, correspondence, 
analyses, evaluations, policies, reports, notes of meetings, and other written and printed 
records or records in any other format, including records kept in electronic format on 
computers and/or other electronic storage devices, electronic communications and/or video 
tapes. 
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d. The number of such detainees with an administratively final 
order of removal (on date of snapshot). 

e. The number of such detainees with an administratively final 
order of removal that was judicially stayed (on date of 
snapshot). 

f . The number of such detainees whose removal proceedings 
were pending before the Immigration Judge (on date of 
snapshot). 

g. The number of such detainees whose removal proceedings 
were pending before the Board of Immigration Appeals (on 
date of snapshot). 

h. The number of such detainees whose removal proceedings 
were pending before the Court of Appeals (on date of 
snapshot). 

i. The number of such detainees whose removal proceedings 
were pending before the Immigration Judge or Board of 
Immigration Appeals on remand (on date of snapshot). 

All 90-day, 180-day, and any subsequent post-order custody review 
(POCR) decisions for individuals who were detained six months or 
longer since being taken into ICE custody (i.e., "prolonged 
detainees") from November 1, 2008 onwards, organized per detainee. 
All records reflecting the following information for individuals who 
were detained six months or longer since being taken into ICE 
custody (i.e., "prolonged detainees") from November 14, 2001 
onward and who ultimately prevailed in their removal proceedings: 

a. The start and end dates of such detainees' detention. 

b. The number of such detainees organized by field office. 

c. The nationality of such detainees. 

d. The length of such detainees' detention. 

e. The statutory basis for such detainees' detention (i.e., 8 
U.S.C. §§ 1225, 1226(a), 1226(c), or 1231) 

f. The justification for detaining each of these individuals, 
including, but not limited, to copies of their custody review 
determinations, their bond hearing determinations, their 
parole requests and denials, any reviews of their custody 
determinations by immigration judges, and any other 
documents concerning their continued detention. 

g. The specific basis for their release (i.e., "proceedings 
terminated," cancellation of removal granted, adjustment of 
status granted, asylum granted). 

All 90-day, 180-day, and any subsequent post-order custody review 
(POCR) decisions for individuals who were detained six months or 
longer since being taken into ICE custody (i.e., "prolonged 

4 
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detainees") who were released from custody from November 14, 
2001 onwards because they won their removal cases, organized per 
detainee. 

All records reflecting the following information for detainees who 
were released at their 90-day custody review from November 14, 
2001 onward: 

a. The number of such detainees per year. 

b. The number of such detainees organized by field office. 

c. The nationality of such detainees. 

d. The number of such detainees with an administratively final 
order of removal that was judicially stayed, and the field 
office and nationality of such detainees 

All records reflecting the following information for detainees who 
were detained six months or longer following the entry of an 
administratively final order of removal that was not judicially stayed 
(i.e., "Zadvydas detainees"), including those who were eventually 
released, those who were eventually removed, and those who 
continue to be detained, from November 14, 2001 onward. 

a. The number of such detainees per year, including those 
released, those removed, and those who continue to be 
detained. 

b. The number of such detainees organized by field office. 

c. The nationality of such detainees. 

d. The date of such detainees' final administrative order of 
removal, and if the removal order was at any point stayed, the 
date that the stay was lifted. 

e. The length of such detainees' total detention, from when they 
were first taken into ICE custody. 

f. The length of such detainees' post-final-order detention (i.e., 
from when a final administrative order was issued, or in the 
case of a removal order that was stayed, from the date when 
the stay was lifted). 

g. For those detainees who were released from detention, the 
reason for their release (viz., the "book out" date). 

All 90-day, 180-day, and any subsequent post-order custody review 
(POCRs) decisions for all detainees who were detained six months or 
longer following the entry of an administratively final order of 
removal that was not judicially stayed (i.e., "Zadvydas detainees") 
from November 14, 2001 onwards, organized per detainee. 
All records reflecting the following information for all detainees who 
were detained six months or longer following the entry of an 
administratively final order of removal that was not judicially stayed 
(i.e., "Zadvydas detainees") and who were released from custody 

5 
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from November 14, 2001 onward for the purpose of immediate 
removal from the United States: 

a. The number of such detainees per year. 

b. The start and end dates of their detention. 

c. The number of such detainees organized by field office, 
d The nationality of such detainees. 

e. The date of such detainees' final administrative order of 
removal, or in the case of a removal order that was at any 
point stayed, the date that the stay was lifted, 

f. The length of such detainees' total detention from when they 
were first taken into ICE custody, 

g. The length of such detainees 1 post-final-order detention (i.e., 
from when a final administrative order was issued, or in the 
case of a removal order that was stayed, from the date when 
the stay was lifted). 

All records reflecting the following information for all detainees with 
administratively final orders of removal that were not judicially 
stayed {adjust those detained six months following the entry of a 
final order of removal that was not judicially stayed), and who were 
released from custody from November 14, 2001 onward because 
their removal was not significantly likely in the reasonably 



a. The number of such detainees released per year. 

b. The start and end dates of their detention. 

c. The number of such detainees released per year by field 
office. 

du The nationality of such detainees, 

e. The date of such detainees' final administrative order of 

removal, and if the removal order was stayed, the date the 

stay was Lifted. 

f The length of such detainees' total detention since being 
taken into ICE custody. 

g. The length of such detainees' posl-final-order detention (I.e., 
from when a final administrative order was issued, or in the 
case of a removal order that was stayed, from the date when 
the stay was lifted). 

h. The number of such detainees who filed petitions for writs of 
habeas corpus, and the case name and court where such 
petitions were filed. 



i. The number of such detainees who were released after filing 



writs of habeas corpus, 
j. The numbers of such detainees who are currently released on 





supervision orders. 
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k. The conditions of supervised release of such detainees, 
including but not limited to release notices and orders, 
supervision orders, Intensive Supervision and Appearance 
Program (ISAP) conditions, and Enhanced 
Supervision/Reporting (ESR) conditions. 

1. The number of such detainees who have subsequently been 
removed. 

10. All records reflecting the following information for all detainees with 
administratively final orders of removal that were not judicially 
stayed (not just those detained six months following the entry of a 
final order of removal that was not judicially stayed), and who were 
American civil libertieb released from custody from November 14, 2001 onward/or reasons 

other than their removal not being significantly likely in the 
reasonably foreseeable future: 

a. The number of such detainees released per year. 

b. The start and end dates of their detention. 

c. The number of such detainees released per year by field 
office. 

d. The nationality of such detainees. 

e. The date of such detainees' final administrative order of 
removal, and if the removal order was stayed, the date the 
stay was lifted. 

f. The length of such detainees' total detention since being 
taken into ICE custody. 

g. The length of such detainees' post-final-order detention (i.e., 
from when a final administrative order was issued, or in the 
case of a removal order that was stayed, from the date when 
the stay was lifted). 

h. The number of such detainees who filed petitions for writs of 
habeas corpus, and the case name and court where such 
petitions were filed. 

i. The number of such detainees who were released after filing 
writs of habeas corpus. 

j. The numbers of such detainees who are currently released on 
supervision orders. 

k. The conditions of supervised release of such detainees, 
including but not limited to release notices and orders, 
supervision orders, Intensive Supervision and Appearance 
Program (ISAP) conditions, and Enhanced 
Supervision/Reporting (ESR) conditions. 

1. The number of such detainees who have subsequently been 
removed. 
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1 1 . All records related to DHS, ICR, Headquarters Post-Order Detention 
Unit (HQPDU), and individual ICE field office policies, procedures, 
and/or guidelines on POCRs and conditions of supervised release, 
including but not limited to manuals, guidances, instructions, policy 
statements, legal memoranda, training materials, and sample forms, 
worksheets, and Letters. 

12. All records related to DHS, ICE, Headquarters Post-Order Detention 
Unit (HQPDU), and individual ICE field office policies, procedures, 
and/or guidelines regarding the detention, custody review, release* 
and conditions of supervision of noncitizens whose removal has been 
judicially stayed, including but not limited to manuals* guidances, 
instructions, policy statements, legal memoranda, training materials, 
and sample forms, worksheets, and letters. 

13. All records reflecting the following information for individuals who 
were detained under the mandatory detention provision, S U.S.C. 

§ 236(c), from November 14, 2001 onward and who ultimately 
prevailed in their removal cases: 

a. The start and end dates of their detention. 

b. The start and end dates of their detention when they were 
held under £ 236(c). 

c. The date that removal proceedings were terminated or 
otherwise concluded in their favor. 

d. The number of such detainees organized by field office. 

e. The nationality of such detainees. 

f. The specific basis for their release (i.e., "proceedings 
terminated," 




THE REQUESTOR 

The ACLU is a nationwide, nonprofit, and nonpartisan organization 
dedicated to protecting civil rights and civil liberties in the United States. It 
is the Largest civil liberties organization in the country, with offices in the 50 
states and over 500,000 members. The ACLU is dedicated to holding the 
U.S. government accountable to principles of due process and the US. 
Constitution in general, including those principles that bear on detention and 



The ACLU publishes newsletters, news briefing, right-to-know handbooks, 
and other materials that are widely disseminated to the public. These 
materials are made available to everyone— including tax-exempt 
organizations, non-profit groups, and law students and law faculty — for 
either no cost or for a nominal fee through its public education department. 
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The ACLU also disseminates information through its high-traffic website, 
http://www.aclu.ore . Hue website provide* in-depth information on a range 
of civil liberties issues- address civil liberties issues that are currently in the 
news; and contains hundreds of documents relating to the ACLU's work. 
The website also specifically features information obtained through the 
FOIA. See, e.g., http;/ftvw w.aclu ,or^safefTee/torti^tort^foia.htm] : 
htt p:^vmw.aclix ore/patriot foia/ffldex^html . The ACLU also publishes an 
electronic newsletter, which is distributed to subscribers via email; airs 
regular podcasts; and produces a television series on civil liberties issues 
entitled The Freedom Files. See http://aclu.tv . 

Accordingly, the ACLU is an organization whose "main professional 
activity or occupation is information dissemination," 6 C.F.R, § 5.5(dX3). 
The ACLU is also a "representative of the news media" within the meaning 
of the statute and applicable regulations. See 5 U.S.C, § 552(aX4)(AXui), 
(defining a representative of the news media as an entity that "gathers 
information of potential interest to ft segment of the public" and "uses its 
editorial skills to turn raw materials into a distinct work, and distributes that 
work to an audience"); see also National Sec. Archive t U.S. Department of 
Defense, 880 F.2d 1381, 1397 (D.C. Cir. 1989) (same); 45 C.F.R. § 5,5 
(defining representative of the news media as **a person actively gathering 
information for an entity < 
news to the public"). 



We request Track 1 expedited treatment for this FOIA request. This request 
qualifies for expedited treatment pursuant to 5 U.S.C. § 552($(6)(E) and 
applicable regulations. As set forth above, there is a "compelling need" for 
expedited processing of this request, see 5 U.S.C, § SS2(a)(6)(E)(i)(l), 
namely, an "urgency to inform the public concerning actual or alleged 
Federal Government activity," 5 U.S.C, § 552{aX6)(EXvXn); see also 6 
C.F.R. § 5.5(d)(l)(ii) (same). The ACLU is therefore entitled to expedited 
processing of this request 

FjEE .WAIVE R 

The ACLU also requests a full fee waiver an the grounds that disclosure of 
the requested records is m the public interest and is "likely to contribute 
significantly to public understanding of the operations or activities of the 
government and is not rffhnarily in the commercial interest of the requester." 
5 U.S.C, § 552(aX4)(A)(iii); see also 45 C.F R. § 5.45. 
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As set forth above, tiis request eirns at furthering public understanding of 
government conduct: specifically, whether the post-order custody reviews 
for detainees in the custody of ICE are sufficient to satisfy the agency's 
statutory and constitutions] obligations. In this respect, the request strongly 
resembles the many previous instances in which government waived all fees 
associated with responding to FOIA requests by the ACLU, 6 

In any event, as discussed supra, the ACLU is a "representative of the news 
media" and docs not seek the records requested for commercial use. 
Accordingly, should the government assess fees for the processing of this 
un wMFni nmltjo I ' " TIES request, those fees should be "limited to reasonable standard charges for 

document duplication" alone. S US.C. § 552{aX4)(AXii)(II). 

+ + + 

Thank you for your consideration of this request If this request h denied in 
whole or in part, the ACLU asks that the government justify all redactions 
by reference to the specific exemptions of the FOIA. We expect that the 
government release all segregable portions of otherwise exempt material. 
We reserve the right to appeal a decision to withhold any information or to 
deny expedited processing or a waiver of fees. We look forward to your 
request to our request for expedited processing within ten (1 0) business days, 
as required under 5 VS.C, § 552(aXG)(EXii)(I). Notwithstanding our 
request for expedited processing, we alternatively look forward to your reply 
to this request within twenty (20) business days, as required under 5 U.S.C. 



Please respond to Judy Kahinovitz, Deputy Director, ACLU Immigrants' 
Rights Project, 1 25 Broad St., 1 8th Floor, New York, NY 1 0004, Tel: 212- 
549-26 IS, Email: jrabiwvitz@aclu.org. Also, please notify us in ad\ 
the cost of photocopying the documents requested exceed $ 1 00.00. 

*** 



4 The following pre recent examples of requests in which agencies did not charge the ACLU 
fees associated with responding to its FOIA requests; (1) a FOIA request submitted to the 
Department of State in April 2005; (2) a FOIA request submitted to the National Institute of 
Standards and Technology in April 2005; (3) a FOIA request submitted to thft Office of 
Science atid Technology in the Executive Office of thft President in August 2003; (4) a 
FOIA request submitted to the Federal Bureau of Investigation in August 2002; (5) a FOIA 
request submitted to the Office of Intelligence Policy and Re view In August 2002; (6) a 
FOIA request submitted to the Office ofMonoatloo and Privacy in the Department of 
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Under penally of perjury, 1 certify, to the best of my knowledge and belief, 
Lhfil the above infonnarion is true and correct 



UNI UN FflUNflATIOli 



Jod^tabtnoviiz 



ACLU Immigrants' Rights Project 

125 Broad St, 18th Floor 

New York, NY 10004 

Tel: 212-549-2618 

Fax: 212-549-2654 

Email: jrabinovitz@aclu.oig 
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U.S. Department of Homeland Security 
800 North Capitol SL, KW #585 
Washington, DC 20536 




US, Immigration 
and Customs 
Enforcement 



Oct. 4, 2010 

Judy Rabinovitz 
ACLU 

125 Broad Street, 18 ,h Fl. 
New York, NY 10004 

RE: FOIA Case Number 201 l-FOIA-0003 

Dear Ms. Rabinovitz: 

This letter responds to your requests for a waiver of fees and the expedited processing of your 
Freedom of Information Act (FOIA) request dated September 21 , 201 0. You have requested 
records related to the Post-Order Custody Review Process. 

As it relates to your fee waiver request, your request will be held in abeyance pending the 
quantification of responsive records. The DHS FOIA Regulations, 6 CFR § 5.1 1 (k)(2), set forth 
six factors to examine in detenruning whether the applicable legal standard for a fee waiver has 
been met: (1 ) Whether the subject of the requested records concerns "the operations or activities 
of the government;" (2) Whether the disclosure is "likely to contribute" to an understanding of 
government operations or activities; (3) Whether disclosure of the requested information will 
contribute to the understanding of the public at large, as opposed to the individual understanding 
of the requestor or a narrow segment of interested persons; (4) Whether the contribution to public 
understanding of government operations or activities will be "significant;" (5) Whether the 
requester has a commercial interest that would be furthered by the requested disclosure; and (6) 
Whether the magnitude of any identified commercial interest to the requestor is sufficiently large 
in comparison with the public interest in disclosure, that disclosure is primarily in the commercial 
interest of the requestor. If any responsive records are located, we will consider these factors in 
our evaluation of your request for a fee waiver. 

Immigration and Customs Enforcement (ICE) evaluates requests for expedited processing based 
upon the legal standards set forth in the Electronic Freedom of Information Act Amendments of 
1996 as incorporated into the Department of Homeland Security's Freedom of Information Act 
regulations 1 . These regulations establish two factors to examine in determining whether the 
applicable legal standard for expedited processing has been met. I have considered the following 
factors in my evaluation of your request for expedited processing: (1) whether the lack of an 
expedited treatment could reasonably be expected to pose an imminent threat to the life or 
physical safety of an individual; and (2) if there is an urgency to inform the public about an actual 
or alleged federal government activity, if the request is made by a person primarily engaged in 
disseminating information. 

Upon review of your request and a careful consideration of the factors listed above, I have 
determined to deny your request for expedited processing. 



1 6 CFR § 5.5(d). 



www.ice.gov 
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The undersigned is the person responsible for this determination. You may ippeal this finding by 
writing to the Associate General Counsel (General Law), Department of Homeland Security, 
FOIA Appears, W&ihi r,gton,DC 20528. within GO days from the date of tins determisaUoct Ii 
should contain any information and stale, !x> the extent possible, the reasons why you believe the 
i cilia] determination should be reversed and the envelope in which the appeal is mailed in should 
be prominently marked "FOIA Appeal ? The Privacy Office's determination will be 
fldminktralively final. 



If you have any questions pertaining to yaw request, please contact the FOIA Office at (202) 
732-0300. 
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From: 

Sent Thursday, April 21 , 201 1 9:11 PM 
To: iCE-FOtA 
SubJ«± re 201 1FOfA5659 

To whom it may concern: 

1 am writing to contest the reclassification of myself, with respect to ICE FOIA Case Number 
2011FOIA5659, as a "commercial" requester. Such a determination is capricious, and the explanation 
that this was the result of a "further review of [my] request" spurious, as there was no information in my 
request from which one could draw that conclusion. As this reclassification sharply increased the 
processing fees being demanded by ICE in service of the request with no clear rationale, it gives the 
appearance of being an attempt to impede government transparency. However, I'm sure that this is a 



1 . My purpose in making this request is entirely non-commercial. 

2. 1 have no pecuniary interest in the result of this request, nor does anyone with whom I'm associated. 
3. This request is made on behalf of a not-for-profit public interest technology research collective. 

I believe that qualifies for the non-commerciaj categorization of requests. I'm also officially requesting a 
fee-waiver for arty duplication costs, as this information is clearly in the public interest, and expedited 
processing from this point forward, as ICE is already well beyond the statutorily mandated timetable for 
responding to FOIA requests. 

To be clear: this is an administrative appeal of both the adverse determination of my cl assification as a 
requester, and the cxraordinary amount of time ICE has taken in servicing this request.' 




Please also note that failure to respond wi 



Sincerely. 
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U.S.] 

800 North Capitol Surd, N.W. 
5th Floor, Suite 585 
Washington, D,C. 20536-5009 
Fax; 202-732^310 
E-mail; ioc^fb La@dhu.gov 

RE: FOIA Request 20 1 1 FOJA4S94 

Dear FOIA Officer; 

This is an appeal under the Freedom of Information Act (FOIA), 5 U-S.C. 
§ 55^X6), of your decision to hold in abeyance our fee waiver request and/or 



On January 19, 201 1 „ the ACLU of Southern California submitted a FOIA 
request for disclosure of all records relating to ICE's worksite enforcement 

Request). 

In a letter dated January 3 1, 201 1, ICE informed us that our request for a 
fee waiver would be held in abeyance 'pending the quantification of records," 
Exhibit B (ICE Letter 1) at 1. However, in a. separate letter dated the same day, 
ICE stated that "Xw]e shall charge you for records in accordance with Ihc DHS 
Interim FOIA regulations as they apply 10 non-commercial requesters" and listed 
duplication and search rates. Exhibit C (ICE Letter 2) at I, The letter did not 
state that ICE bad a made a determination that we were inehgible for a fee waiver 
or the basis for such a dclenninationj contrary to its legal obligation to provide the 
"reasons" Sat its determination whether to comply with a request 5 U.S.C. g 
552(a)(6XAX0- For this reason, we believe that the letter may have been issued 
in error. However, in an abundance < 
the putative denial. 

I. The FOIA Requi 
Receipt Of A Request 

; for a fee waiver must be decided before searching for 
H A fee waiver request should be evaluated based on the face 
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February 22, 2011 

of the request and the reasons given by the requester in support of the waiver," not the contents 
of requested records. Carney v, Dept of Justice, 19 R3d 807, S 15 {2d Cir. 1994). The refusal to 
rule on a fee waiver before a search for responsive records has been conducted wrongly forces a 
qualified requester either to accept a potentially incomplete two-hour search or pay substantial 
search fees that must be waived as a matter of law. Indeed, if "the request is for records that 
should be disclosed in the public interest, the agency should riot be allowed to charge for 



Whether or not we arc entitled to a fee waiver docs not depend on the volume and content 
of responsive records. First, the volume of responsive records is irrelevant to our entitlement to a 
waiver. In fact, the "substantive contents of even a single document may substantially enrich the 
public domain and justify a fee waiver." Project on Military Procurement v, Dep 't of Navy, 710 
F Supp. 362, 366 (D.D.C. 1989). 

Second, the content of responsive records is also irrelevant to our entitlement to a waiver. 
A decision on a fee waiver must be made on the face of the request, not on whether the records 
actually exist or what they actually say Indeed, courts routinely decide fee waiver issues 
independently of the content of the documents. 

t 

Instead, a requester need only state "with reasonable specificity that its request potains to 
operations of the government," and "the informative value of a request depends not on there 
being certainty of what the documents will reveal, but rather on the requesting party having 
explained with reasonable specificity how those documents would increase public knowledge of 
the functions of the government" Citizens for Responsibility (Bid Ethics in Washington v. U.S. 
Dep't of Health and Human Services, 48 1 F. Supp, 2d 99 t 107-09 (D.D.C. 2006). The requester 
must demonstrate whether the requested information is likely to contribute significantly to public 
understanding of the opoations or activities of the government, good or bad. See Judicial Watch, 
Inc v. Rossetti, 326 F.3d 1309, 1314 (D.C Cir, 2003) ("the question here is not whether 
disclosure of the requested documents is likely to contribute to public understanding of IRS 
operations - a goal that disclosure will promote regardless of what the documents reveal,"). 

Tu the extent Department uf Homeland Security regulations condition a fee waiver on the 
substance of the records that may be disclosed, see 6 C JF.R, § 5.ll(kX2), the regulations are 
contrary to the Freedom of Information Act. Courts do "not defer to an agency's view of FOIA's 
meaning," Tax Analysis v. IRS, 117 FJd 607, 613 (D.C Cir, 1997). 

II. A Fee Waiver Is Strongly Warranted 

The DHS FOIA regulations provide that ''[rjecords responsive to a request will be 
furnished without charge .... where a component determines, based on all available information, 
that the requester has demonstrated that: (i) Disclosure of the requested information is in the 
public interest because it is likely to contribute significantly to public understanding of the 
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operations or activities of the government; and (ii) Disclosure of the itrfotmatian is not primarily 
in the commercial interest of the requester." 6 C.FJL § 5.1 l(kXl). Because our request does not 
involve a commercial interest, the fee waiver determination turns on whether the requested 
in (orrBijittoii i-S in the public Interest* 

Hie determination of whether the requested information is in the public interest, and thus 
falls within 6 C.F.R. § 5,1 l<kX J X>X « cased on four factors; 

(1) Whether the subject of the requested records concerns "the operations or activities of 
the government.*' 

(2) Whether the disclosure is "likely to contribute" to an understanding of government 
operations or activities. 

(3) Whether disclosure of the requested information will contribute to "public 
understanding,'' The disclosure must contribute to the understanding of a reasonably 
broad audience of persons interested in the subject, as opposed to the individual 
understanding of the requester. A requester's expertise in the subject area and ability and 
intention to effectively convey information to the public shall be considered. It shall be 
presumed mat a representative of the news media will satisfy this consideration. 

(4) Whether (he disclosure is likely to contribute Significantly*' to public understanding 
Of government operations or activities. "The public's understanding of the subject in 
question, as compared to the level of public understanding existing prior to the disclosure, 
must be enhanced by the disclosure to a significant extent. Components shall not make 
value judgments about whether information (hat would contribute significantly to public 
understanding of the operations or activities of the government is 'important' enough to 
be made public. 

6CF.R-§5.11fk)(2)(i-iv). 

We clearly meet these standards for a public interest fee waiver. Disclosure of the 
information sought is in the public interest and will contribute significantly to public 
understanding of the ICE'S policies and practices with respect to worksite enforcement As is 
demonstrated by the news articles cited in our FOIA request, the Terra Universal enforcement 
action has been - and remains - a matter of public concern. There have been significant 
questions raised about whether ICS's actions were consistent with internal ICE policy and 
complied with applicable state and federal law. 

Further, ICS's worksite enforcement strategy has been a subject of intense public 
scrutiny, most recently illustrated by a hearing held by the Committee on the Judiciary of the 
United States House of Representatives on January 26, 201 1, entitled *1CE Worksite 
Imforcement-UptotheJobr ^http^iudicj^.house.env/heariniFs^ear 0126201 1 html. 
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Disclosure of the requested records would clearly contribute to the public's understanding of ICE 
worksite operations and activities, fitting squarely within the fee waiver requirements. See 6 
OF.R.§5.ii(kXl)(i). 

Additionally, the ACLU/SC is uniquely well-positioned to "effectively convey 
information to the public" because of our expertise in the area of immigration enforcement and 
because we regularly disseminate information to the public through newsletters, news briefings, 
"Know Your Rights 11 documents, and other educational and informational materials. 6 CF,R. § 
5.11 (kKlX'X3). See also Electronic Privacy Information Center v. Department of Defense, 241 
F. Supp, 2d 5 {D.D.C, 2003) (non-profit organization that gathered information and published it 
in newsletters and otherwise for general distribution qualified as representative of news media for 
purpose of limiting fees). 

Finally, we observe that the public interest fee waiver provision "ia to be liberally 
construed in favor of waivers for noncommercial requesters," McCIellan Ecological Seepage 
Situation v. Carlucci, 835 F.2d 1282, 1 2B4 (9th Cir. 1987). 

1 look forward to a written response to this appeal by the close of the statutory time 
period, which is within twenty working days. See 5 US,G § 552{aX<SXAXu)' Thank you for 
your prompt attention to this matter. If you have any questions., please contact me at (213) 977- 
5236- 

Sincerely, 




Jennie Pasquarella 
Staff Attorney 
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US. Department* 
Privacy Office 

245 Murray Drive SW, Building 410 

STOP-0655 

Washington, D.C 20528-0655 
Fax: 703-235-0443 



U.S. Immigration and Customs Enfoxnarnenr 

800 North Capitol Street, N.W. 

5th Floor, Suite 5S5 

Washington D,C. 20536-5009 

Fax: 202-732-0310 

E-mail: iw-fbiH@dh3.gov 



RE: Kequett wilder thft Freedom of Information Act and Privacy Act 



Dear FOIA Officer: 

This lei tor constitutes a request for records made pursuant to the Freedom 
of Information Act ("FOIA"), 5 U.S.C. § 442, and the Privacy Act, 5 U\S,C, § 
552a, by the American Civil Liberties Union of Southern California 
CACLU-SC) on behalf of itself and (hereinafter 



Requestors seek records related to the Immigration and Customs 
Enforcement's (TCE*) worksite enforcement operation at Terra Universal, Inc. 
(Terra Universal") on June 29, 2010, Requestora make this request for records 
because of their concerns about the manner in which ICE conducted lira 
enforcement operation, and the treatment of the persons arrested and detained as a 
result of the operation. Requestors seek to determine whether the enforcement 
action and the treittment of arrested persons complied with applicable federal, 
state, and focal statutes and regulations, as well as witl 
procedures and internal guidelines. 
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14,2011 



We note (hat in die past ICE lias disdossd records related to its worksite enforcement 
actions. Folio wir^ a worl^le raid at MicroEnterprise SoliUions in Van Nuys, California in 
February 200B, ACLU-SC - along with several other nonprofit orpnizatiom - submitted a FOJA 
request seeking records related to the enforcement action. After ACLU-SC filed a federal 
lawsuit seeking to compel ICE to discloss the requested records, ICE ultimately agreed to 
disclose thousands of pages of documents - many of which full within the same categories of 
records sought her*, See National immigration Law Center v. DNS, Case No CV08-07Q92 
(DDF) (CwD. Cnl. 2008). Given that eipmeiiice, we hope and expect that ICE will promptly 
respond to our ; 
Litigation. 



REQUESTORS 

ACLU/SC is a iiofl-profit organization dedicated to defending and securing the rights 
granted by the U.S. Constitution and Bill of Right* ACLU/SCs wot* focuses on the First 
Amendment, aqua] protection, due process, privacy, and furthering civil rights for disadvantaged 
groups. As part of its work, ACLU/SC disseminates information to the public through 
newsletters, news briefings, "Know Your Rights* documents, and otljer jsducafional and 
informational materials. 

On the morning of June 25\ 201 0, approximately 40 ICE agents raided the manufacturing 
facility of Terra Universal, located at SOD South Raymond Avenue, Fullerton, CA, 9283 L Upon 
altering the premises of the factory, ICE agents blocked all exits, stopped all production, and 
ordered all workers to gather in the center of die plem. ICE agents asked the workers to form 
three groups according to their citizenship or Immigration states-citizens, lawful permanent 
residents ("LPR*), and undocumented immigrants. ICE agents came with a list of workers 
sospecled of being undocumented. The Los Angeles Times reported that the search warrant 
specified that agents were looking for job applications, employment verification forms, Social 
Security Administration conesponrience, and company tax records. See Immigration Raid at 
FUfiertoft Factory Leads to 43 Arrests, Los Angeles Times (July !„ 3010). 

Wariness were questioned on-site about their immigration status and those who admitted 
to being undocumented were handcuffed. In total, 43 workers were arrested and transported to 
an ICE processing center in Santa Ana tor further questioning. Later that afternoon, attorneys 
from ACLU-SC arrived at the Santa Ana federal building but were denied access (o the detained 
workers by DHS staff. After being questioned and issued 14011063 in Appear ("NTA"), the 
workers were released. 

Term Universal is currently under investigation by ICE and the U.S. Attorney's Office for 
criminal and civil immigration violations. The Department of Labor is also investigating Terra 
Universal for labor and employment violations, bi August 2010, ACLU-SC filed a federal 
class-action lawsuit on behalf of current and former Terra Universal workers, alleging 
employmejit and other workplace violations at Terra Universal. See Morales v. Terra Universal, 
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mtf CV1O-6490 (PA) (CD. Cul 2010), Tlie case is currently pending in the Central EHstrtct of 
California. ACLU/SC represents Mr. B5!SB i who is one of the named Plaintiffs, in that suit. 

WalaB | is a former Terra Univatsal employee and named PJ ainti if in 
the class action lawsuit against Terra Universal. On November SO, 2010, ICE arrested Mr. 

~| at his home in Anaheim, California. Following his arrest, ICB agents questioned Mr. 
I about a variety of matters, including whether he had attempted to aid and abet the 
escape of Terra Universal workers on the day of the enforcement action. TCE agents indicated 
thai they had been informed that Mr. had sent a text message to a Term Universal 

employee in which ha warned the employee about the raid. Following questioning in Santa Ana* 
Mr. was placed in detention fit Kfrra Utma ttotenWon Center in Lancaster. Mr. hs)TC« 

was later released on bad and ransins in active removal ptocecdingp. 



THE REQUEST FOB RECORDS 

We seek disci oituns of any and all records, which were prepared, received, transmitted, 
collected and/or maintained by the TCE or the Department of Homeland Security ("DHS"), or any 
sub-component of (he DHS, relating to or concerning the following: 

I) ICE policies, procedures and practices with respect to worksite iirimigrtilion 
enforcement in effect or issued from January 2010 until the present, including but not 
limited to: 

a. ICE policies, procedure* and practices with respect to the arrest, 

questioning, detention and initiation of removal proceedmgs against 



ICB poticics, procedures and practices with respect to humanitarian 
guidelines for en- 
actions. 



2) 



c. ICE] 
Term Universal, 



a. Records referenced hi the Worksite Enforcement Policies Memorandum, 
Memo, Pearson, ftwe. Assoc. Comm. (HQOPS J0/IP-P) (May 22, 1995), 
including but not limited to the pre-operaSon plane, worksite enforcement 
operation plans, and prfronemtfon briefings pertaining to ICE'S worksite 



b. Any and all communications or records between ICB end the Department 
of Labor related to Terra Universal, including, but not limited to, ICE'S 
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c. Any and all oomnuinicotioijs or reoonls between ICE arid any state or local 
law enforcement or other governmental agencies relating to Term 
Universal. 

d. Any and all communications or records between ICE en id any Terra 
Universal manager, supervisor, employee and/or agent. 

e. Copies of any and all warrants (either administrative or criminal) issued 
and served on an agent of Terra Universal rotating to fhe worksite 



Any and all coimtranications or records relating to i 
Universal. 



3) Any and all records 



; to or concerning 



As should be apparent from the plain language of the second and thud request, 
Requestors seek any and all records relating to or coiweming Term Universal, Inc. and EE 

|. We seek not only the contents of any main files bearing those names, but 
also any records relating to or concerning Terra Universal and hat may be 

cross-listed, cross-referenced, or contained in the main file pertaining to another individual or 
entity. This request seeks die entirety of any document in wh ich appear flic names, or any 
variations of the names, Terra Universal andT 



Wc request a limitation of processing fees pursuant to 5 LI ,3.(1 $ 552(aX4XA)(H){jt) 
("fees shah be limited to reasonable standard charges for document duplication when records are 
not sought for commercial use and the request is made by... a representative of the news media 
,..") and 6 CJP.R. $ 5,1 l(dX1 ) {search fees shall not be charged to "representatives of the news 
media"}. The inform at ion sought in this request is not sought for q commercial purpose. Tho 
ACLU-5C is a non-profit organisation that intends to disseminate tire information gathered by 
this request to thopunlic^atno cost. 

The "term 'a representative of fhe news media' means any person or entity that gathers 
information of potential interest to a segment of me public, uses its editorial skills to turn the raw 
materials Into a distinct work, and distributes that work to an audience." 5 U.S.C. § 
552(aX4XA)(li), The statutory definition does not require that the requester is a member of the 
traditional media. As lung as the requester meets the definition I 
l of fees under this section of th& statute. 
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For the reasons stated above with respect to expedited processing, the ACLU-SC qualifies 
as "representative of the news media" under the statutory definition, because it routinely gathers 
information of interest to the public, uses editorial skills to turn it into distinct work, and 
distributes that work to the public. See Electronic Privacy Information Center v. Department of 
Defense, 24 1 F. Supp. 2d 5 (D.D.C. 2003) (non-profit organization that gathered information and 
published it in newsletters and otherwise for general distribution qualified as representative of 
news media for purpose of limiting fees). Accordingly, any fees charged must be limited to 
duplication costs. 



WAIVER OR REDUCTION OF ALL COSTS 

We request a waiver or reduction of all costs pursuant to 5 U.S.C. § 552(a)(4)(A)(iii) 
("Documents shall be furnished without any charge ... if disclosure of the information is in the 
public interest because it is likely to contribute significantly to public understanding of die 
operations or activities of the government and is not primarily in the commercial interest of the 
requester"); see also 6 C.F.R. § 5.ll(k). 

The public interest fee waiver provision "is to be liberally construed in favor of waivers 
for noncommercial requesters." McClellqn Ecological Seepage Situation v. Carlucci, 835 F.2d 
1282, 1284 (9th Cir. 1987). The Requestors need not demonstrate that the records would contain 
evidence of misconduct. Instead, the question is whether the requested information is likely to 
contribute significantly to public understanding of the operations or activities of the government, 
good or bad. See Judicial Watch. Inc. v. RossoUi, 326 F.3d 1309, 1314 (D.C. Cir. 2003). 

Disclosure of the information sought is in the public interest and will contribute 
significantly to public understanding of the federal government's policies and practices with 
respect to IGE's worksite enforcement. As shown by the news reporting of the Terra Universal 
enforcement action, these issues are of intense public concern. See, e.g., Immigration Raid at 
Fullerton Factory Leads to 43 Arrests, Los Angeles Times (July 1 , 2010); ICE Agents Raid 
Manufacturer in Fullerton, Orange County Register (June 29, 2010); ICE Arrests 43 in 
Fulla-ton's Raid, Los Angeles Examiner (June 30, 2010); ICE Raids OC Manufacturing Plant, 
43 in Custody, Associated Press (June 29, 2010). 

The requested records relate directly to operations or activities of the government that 
potentially impact or infringe fundamental rights and freedoms. The records are not sought for 
commercial use, and the Requestors plan to disseminate the information disclosed through print 
and other media to the public at no cost, and through meetings with members and affected 
communities. As demonstrated above, the ACLU-SC has both the intent and ability to convey 
any information obtained through this request to the public. 

The Requestors state "with reasonable specificity that [then] request pertains to 
operations of the government," and "the informative value of a request depends not on there 
being certainty of what the documents will reveal, but rather on the requesting party having 
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explained with reuse nabte specificity how those documents would increase public knowledge of 
the functions otitic guvcrtimtnL* Gttiens forJUesponstbiUty and Ethics In Washington v. U.S. 
Dept. of Health and Human Services, 481 P. Supp. 2d 99, 107-1 09 (D.D.C 2006). 

In the event a waiver or reduction of costs is denied, please notify me in advance if the 
anticipated costs exceed SI 00. 



If this request is denied in whole- or part, please justify all deletions by reference to 
specific FOIA exemptions. We expect you to release all segregdbk portions of otherwise exempt 
material. For example, we expect you to redact names of individuals for whom privfmy waives 
are not enclosed, if such redaction is required by the Privacy Act or other law, and release any 
otherwise disclosable records as redacted. We also expect (bat this FOTA request will be 
processed in accordance with the presumption of disclosure and President Ohama's directive to 
federal agencies on January 26, 2009. Pres. Ohania, Memo for the Heads of Exec Offices and 
Agencies, Freedom cf Information Act, 7 4 Fed. Reg. 4633 (Jan. 26, 2009) (The Freedom of 
Information Act should be administered with a clear presumption: In the fee* of doubt, openness 
prevails. The Government should not keep information confidential merely because public 
officials might be embarrassed by disclosure, because errors and failures might be 
revealed, or because of speculative or abstract fears."). 

We reserve the right to appeal any decision relating to tins FOIA request, including but 
not limited 1o the decision to withhold any Information, or to deny a waiver or reduction of foes. 
We loot forward to jtmr reply to the records request within twenty (20) business days, as 
required under 5 U.S.C. § 



If you have questions, please contact Jennie PasguareJla at2 13-977-5236 or via e-mail at 
jpflsquare11a@adu-se.org. Thank you in advance for your timely consideration of this request 
Please famish records as soon as may are identified to the undersigned ait 
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We certify that the information provided supporting 
is true and correct to (he beat of ow knowledge And belief. 

Sincerely, 



p%aff Attorney 
ACLU-Soufhero California 
1313 West Eighth Street 
Los Angeles, CA 9001 7 
(213)-977-5236 
jpasqus reJla@acli»-sc,ors 
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[■ _ hereby auowke aUomeys Una ih* ACLU of 

SamJHirri uuiwniu!. u ia vcw qui atreoi, L« AnfceifcS, CA 900J 7, (o jubriiii a request under 
die Freedom of Information Act aid tfwsJttvacy A<t lo m federal uovtmmflni and to rewire 
respond vc doc umant s on my behalf. 

1 declare iiflier pen) ky ^perjury under dw laws of Jhs Unlled State* * f America dint Hit 
(brewing Is irUCarm corrcci, 



U in A/tohrtrt . Criteria. 




City, Sttte Zip 
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1313 WI23T EIGHT STRBBT 
LOS AfvfCKLES T CA mi? 

Dear Ms. Pftatpianlvi; 

This acknowledges rocetpfcrf jw January 19. 20 J I. Freedom of Jn fonnatwa Act (FOlA) 

nqyest tn the Immigration and Customs Enforcement (iCK), for records regarding worksite enforcement 

operation at Tens Universal, Inc. on June 2° t 2010. Your request was received in thfj office cm January 28, 20 1 1 , 

Due to Lhs increasing number of FOfA request received hy ibis office, may encounter soino 
detny in p recessing your request Per Section 5>5(a) of the DNS FOTA regulations, 6 CV.iL Part 
5 f (he Dq*inm«i! piw**s« POTA requests according *> (Heir crow of receipt Although DHS' 
goal is id respond within 30 business otoysof itcaipi of yw raquest, (he FOlA does pwmli a 10- 
dayexfeaawe or rtais titae patiod. As yoer request ***** numwovs docomciiti dm will 
ne.-essioi a LToruugJi a.id vri Me -ringing searsb, DHS will invoke a 1 (May extern kin foryeu.' 
request, as alio wed by Tittt 5 U&C $ J51(*X<5XB). Jf y*u care to tujpdw the scope of your 
request, please contact our office. We wil I tnake every effort to comply wfth yotir rW|Uaj* in a 
time I * manner, however, them am currently 1523 open ruiiesti ahead of yours. 

I s it) visions of (be Aat *How us to recover part of die cosl nf tx>itiplyliig with your request. We ahull charge you for 
records, tit accordance with Iho DHS Interim fOlA regulations as H»y apply to noft-comirsrouu" requesters. At a 
nafl-cominerciAl «f|iics-r« you will be charged l&ceuis a ptp Ax duplication, although its fliat 1 00 pigcs are 
free, fit are lite tint two Iwun of search time, after which you will nay the quarter-hour rata {34.00, 57.00, SI 0.25) 
of liiai sandier W* wiJf ooialrus tbc submission of your request as en agreement to pay up tn J25.0C- You wi. i 
be contacted before tmy tuflltet Tees ire socrucd- 

We hirve queried the ftppfopTiate program offices within tCE for responsive records- If any respenitve reoords ere 
located, they wiH be reviewed for determination Of rekSHsanility. Pleas? be assmed that out of Che processors in 
our office will respond to your request as expeditiously •• pontble.. We appreciate your puietwe as we proceed 
wilh your request, 



U-rSL HJofliirtni'flDl of Htra-clsHhat ■S'jcijr-tCj 1 

wbJiIwma. i>cmjs& 




US. InunigratioTi 
and Customs 
E nfo rc fiii c 1 1 1 



January 31.2011 



JlSNNIU PASQUARBLLA 
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Your request has been assigned reference number 20UFO1A4894. Please refer to this 
Identifier in any future correspondence. You may contact this office at (202) 732-0300 or 
1-86(5-633-1 1 82, 



SincereJv, 




(JStrma M. faviiK-Kcenan 
FOIA Officer 
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U.S Department of Homeland Security 
Washington, DC 20S36 

(0lSh- US. Immigration 
iJnSEnU and Customs 
Enforcement 

January 31,201 1 

JENNIE PASOUARELLA 
ACLU 

1313 WEST EIGHT STREET 
LOS ANGELES, CA 90017 

Rc:2011FO!A4894 

Dear Ms. Posquarclln : 

This acknowledges receipt of your Freedom of Information Act (FOIA) request to 
U.S. Immigration and Customs Enforcement (ICE), dated January 19, 201 1, and to your 
request for a waiver of all assessable FOIA fees. Your request was received in this office on 
January 28, 201 1 . Specifically, you requested records regarding worksite enforcement operation at 
Terra Universal, Inc. on June 29, 2010. 

Due to the increasing number of FOIA requests received by this office, we may encounter some 
delay in processing your request. Per Section 5.5(a) of the DHS FOIA regulations, 6 C.F.R. Part 
5, the Department processes FOIA requests according to their order of receipt, Although DHS' 
goal is to respond within 20 business days of receipt of your request, the FOIA does permit a 10- 
day extension of this time period. As your request seeks numerous documents that will 
necessitate a thorough and wide-ranging search, DHS will invoke a 10-day extension for your 
request, as allowed by Title 5 U.S.C. § 552(a)(6)(B). If you care to narrow the scope of your 
request, please contact our office. We will make every effort to comply with your request in a timely 
manner; however, there are currently 1 523 open requests ahead of yours. 

As it relates to your fee waiver request, your request will be held in abeyance pending the 
quantification of responsive records. The DHS FOIA Regulations, 6 CFR § 5.1 l(k)(2), set forth 
six factors to examine in determining whether the applicable legal standard for a fee waiver has 
been met: (1 ) Whether the subject of the requested records concerns "the operations or activities 
of the government;" (2) Whether the disclosure is "likely to contribute" to an understanding 
of government operations or activities; (3) Whether disclosure of the requested information will 
contribute to the understanding of the public at large, as opposed to the individual understanding 
of the requestor or a narrow segment of interested persons; (4) Whether the contribution to 
public understanding of government operations or activities will be "significant;" (5) Whether 
the requester has a commercial interest that would be furthered by the requested disclosure; and 
(6) Whether the magnitude of any identified commercial interest to the requestor is sufficiently 
large in comparison with the public interest in disclosure, that disclosure is primarily in the 
commercial interest of the requestor. If any responsive records are located, we will consider 
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!-i"50 frclcrs ,r, our cvt : usiiod ct your rc*;usj! fc: » frc wa;ver, 

Jin the went that yuur fee tnivtf a denied, *w jtuJl charge you for records in accordant* with the 
OJ IS Interim I'OlA regulationa as they apply to non-commercial requestors. As a non- 
commercial requestor you will be charged IQ^eot* & page for duplication, although the first J 00 
pagei are free, as are the first two hours of scorch time, after which you will pay the per quarter* 
hour rate of tba searcher. You will be promptly notified once a determination is made regarding 
your fee wniver request 

Per aootiun 5.5(8) of the DRS FOfA regulation!, 6 C.F.R, Part S> the Dcparlment processes FOIA 
requests according to their order of receipt. We will make every effort to comply with your 
request in a timely manner; however, there are cunrcplly 1 523 open requests ahead 

— P tf ■ ■ ■ M Ll pi. F — L I— ^ _ __ , _ 1 ■ L j i." + |, _ _ __ _ _ _ __ " FT" I | ubrMArJ H r-L. 

fji vp)UrB. 1* F/V£TTJiti E5S3 . pi cm c dc m sutpli uui tine Of uTC pnjCCS-Svfo III UHJT pfn co wjji i t iTi ^ Tiin uu 
yDLir requcrf ps cspcdidtMisIy as possible. 

Ve^i^iiMhHhwaaHepiedr^er^ Please refte to iht* identifier in 

ntry future tmpDokn * . Voit tnay contact tfti* office 1 (202) 732-0300 or (866) 633-1182. 
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U.S. Immigration and Customs Enf 
Office of Principal Legal Advisor 
U.S. Department of Homeland Security 
800 North Capitol Street, N.W., Room 585 
Washington, DC 20536-5009 



Re: FREEDOM OF INFORMATION ACT APPEAL 
Case Number 2011 FOIA4893 

To Whom It May Concern 

Requester American Civil Liberties Union ("ACLU") writes to appeal 
from the denials of the ACLU's request for expedited processing of Freedom 
of Information Act ("POIA") Request number 201 1FOIA4S93 ("Request") 
and of the ACLU's request for a fee limitation based on its status as a 
representative of the news media. The ACLU also appeals from the deferral 
of any decision on the ACLU's request for a public-interest fee waiver. The 
Request seeks records pertaining to sejiual assault of individuals in 
immigration detention. See Ex. A (FOIA Request dated January 27, 20 11). 
The letter from Immigration and Customs Enforcement ("ICE") FOIA 
Officer Catrina M. Pavlilc-Keenan, denying the ACLU's requests for 
expedited processing and a fee limitation and deferring any decision on the 
ACLU's request for a public-interest fee waiver, is dated February 3, 201 1. 
See Ex, B (Letter from Ms. Pavlik-Keenan). 

L The ACLU is a representative of the news media 

A waiver of search and review fees is warranted here because the 
ACLU is a "representative of the news media" and the records requested are 
not sought for commercial use, 5 U.S.C $ 552(a)(4XA)(ii)(II); 6 C.F.R. § 
5.1 1(b)(6); see Ex. A at 5-6. Less than one month ago - and subsequent to 
the denial of representative of the news media status in this case - the United 
States District Court for the Western District of Washington held that the 
American Civil Liberties Union of Washington (an entity with a similar 
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mission to that of the national organization, which is the requester here) 
qualified as a representative of the news media. Specifically, the Court 
stated: 

For purposes of this statute, a representative of the news 
media "means any person or entity that gathers information 
of potential interest to a segment of the public, uses its 
editorial skills to turn the raw materials into a distinct work, 
and distributes that work to an audience." 5 U.S.C. § 
552(a)(4)(A) (ii). Plaintiff qualifies as a representative of the 
news media under this definition. See http://www.aclu- 
wa.org/. 

American Civil Liberties Union of Washington v. U.S. Dep't of Justice, No. 
C09-642RSL, 201 1 WL 887731, at *10 (W.D. Wash. March 12, 2011). 

Numerous federal agencies have also determined that the ACLU is a 
representative of the news media with respect to other FOIA requests. See, 
e.g., Ex. C (November 4, 2009 determination by the State Department that 
the ACLU is a "representative of the news media."); Ex. D (March 31, 2009 
determination by the State Department that the ACLU is a "representative of 
the news media"); Ex. E (December 18, 2008 determination by the 
Department of Justice that the ACLU is a "representative of the news 
media"); Ex. F (May 3, 2005 determination by the Department of Commerce 
that the ACLU is a "representative of the news media"). 

The D.C. Circuit has ruled that any "entity that gathers information of 
potential interest to a segment of the public, uses its editorial skills to turn the 
raw materials into a distinct work, and distributes that work to an audience" 
qualifies as a "representative of the news media" under FOIA's fee- waiver 
provisions. Nat'l Sec. Archive v. Dep't ofDef, 880 F.2d 1381, 1387 (D.C. 
Cir. 1989); see also 5 U.S.C. § 552(a)(4)(A)(ii) (defining "a representative of 
the news media" in identical terms). As discussed below, the ACLU plainly 
meets this standard. 

That the ACLU also engages in other activities — such as litigation 
and lobbying — in addition to its significant publication and dissemination of 
news, information, and editorial content, does not disqualify it as a 
"representative of the news media." No court has ever held that an 
organization that otherwise engages in the kinds of publishing, editorial, and 
public-education activities that qualify it as a "representative of the news 
media" must also show that these are the organization's sole or even primary 
activities. Rather, the organization must simply be actively engaged in 
"gather[ing] information of potential interest to a segment of the public, 
us[ing] its editorial skills to turn the raw materials into a distinct work, and 
distribut[ing] that work to an audience." Nat'l Sec. Archive, 880 F.2d at 
1387; id. at 1386 (finding the National Security Archive to be a news-media 
representative even though it engaged in many other activities that did not 

2 
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"establish an entitlement to preferred status"); see also Elec. Privacy Info. 
Ctr. v. Dep't ofDef., 241 F. Supp. 2d 5, 12 (D.D.C. 2003) (stating that "the 
key [is] not the organization's 'description,'" but rather '"whether its 
activities qualify as those of a representative of the news media'" (quoting 
Nat'l Sec. Archive, 880 F.2d at 1385)). In short, there is no requirement that 
a particular percentage of an organization's efforts be dedicated to 
information dissemination or that dissemination of information be the 
organization's only activity. 1 

Indeed, many of the organizations that courts have found to be 
"representatives of the news media" — and whose mission, function, and 
publication activities are similar in kind to the ACLU's — engage in a wide 
variety of litigation and congressional advocacy. For example, the D.C. 
courts have found that the Electronic Privacy Information Center ("EPIC") is 
a "representative of the news media" for the purposes of FOIA even though it 
engages in litigation and lobbying activities beyond its more traditional 
dissemination of information and public-education activities. See, e.g., Elec. 
Privacy Info. Ctr., 241 F. Supp. 2d 5. EPIC, like the ACLU, is an advocacy 
organization that employs multiple strategies, including litigation, public 
education, and legislative and political advocacy to accomplish its policy 
goals. See EPIC Annual Report 2007-2008, 2008 Elec. Privacy Info. Ctr. at 
1, available at http://epic.org/epic/annual reports/2007.pdf (describing itself 
as a public-interest-research center that engages in activities such as "policy 
research, public education, conferences, litigation, publications, and 
advocacy"). EPIC, like the ACLU, frequently serves as counsel and writes 
amicus briefs in federal litigation. Id. at 13-15. EPIC, like the ACLU, 
devotes substantial resources to advocating before Congress and the 
executive branch. Id. at 9-11, 16-18. In 2006 and 2007, EPIC's staff 
testified or submitted comments to Congress on at least seven occasions and 
filed comments with federal agencies on at least 1 1 occasions. Id. 

Similarly, the D.C. Circuit has found that the National Security 
Archive is a "representative of the news media" for the purposes of FOIA 
even though it engages in litigation and lobbying activities beyond its more 
traditional dissemination of information and public-education activities. See 
Nat'l Sec. Archive, 880 F.2d at 1386-87; see also Judicial Watch, Inc. v. 
Dep't of Justice, 133 F. Supp. 2d 52, 53-54 (D.D.C. 2000) (finding that 
Judicial Watch, self-described as a "public interest law firm," is a news- 
media requester); see also Leadership Conference on Civil Rights v. 
Gonzales, 404 F. Supp. 2d 246, 260 (D.D.C. 2005) (finding Leadership 
Conference to be primarily engaged in disseminating information even 
though it engages in substantial amounts of legislative advocacy beyond its 
publication and public-education functions). 



1 Such a requirement would lead to perverse results. Large organizations that conduct 
significant information dissemination in addition to other activities might not qualify as a 
representative of the news media, whereas single-person operations that disseminate 
information on a very small scale but do nothing else might qualify. 
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In any event, even if the ACLU were required to show that 
disseminating information was a primary activity, the ACLU meets that 
standard. As discussed more fully below, obtaining information about 
governmental activity, analyzing that information, and widely publishing and 
disseminating it to the press and the public (in both its raw and analyzed 
form) is a critical and substantial component of the ACLU's work and one of 
its primary activities. 

Although the ACLU is perhaps most well known for its litigation 
activities, it is far more than a large public-interest law firm. The ACLU's 
principal mission is not to litigate important civil-rights and civil-liberties 
cases, but to preserve and defend the guarantees of the Bill of Rights and 
civil-rights laws, using litigation as just one of many tactics. Every aspect of 
the ACLU's work in furtherance of this mission — including litigation — can 
fairly be described as information dissemination. Indeed, public education 
and dissemination of information is a key component of the ACLU's 
litigation efforts; litigation is a highly effective vehicle for educating the 
press and public about civil-liberties problems. 

Many ACLU cases have dedicated webpages through which the 
ACLU publishes and disseminates information about the cases themselves 
(i.e., case developments, analyses of case developments, a comprehensive 
archive of court filings, and judicial opinions); these efforts, even standing 
alone, are a significant endeavor in publication and dissemination of news. 
Case webpages, however, do not just disseminate information about case 
developments; these webpages also have educational material about the 
particular civil-liberties issue or problem, recent news about the particular 
issue, analyses of congressional or executive-branch action on the particular 
issue, governmental documents obtained through FOIA about the particular 
issue, and more in-depth analytic and educational multimedia features on the 
issue. For example, the ACLU's website about its national-security-letter 
("NSL") cases, http://www.aclu.org/nsl . includes, among other things, an 
explanation of what NSLs are; information about and document repositories 
for the ACLU's NSL cases, links to documents obtained through FOIA about 
various agencies' use of NSLs; NSL news in the courts, Congress, and 
executive agencies; links to original blog posts commenting on and analyzing 
NSL-related news; educational web features about the NSL gag-order power; 
public education reports about NSLs and the Patriot Act; news about and 
analysis of the Department of Justice Inspector General's reviews of the 
FBI's use of NSLs; the ACLU's policy analysis and recommendations for 
reform of the NSL power; charts with analyzed data about the government's 
use of NSLs; "myths-and-facts" documents; and links to information and 
analysis of related issues. 2 



2 For a sampling of other similar case pages with case information, reporting of news on the 
issue, blogs, and original analytic and educational content see: 

http://www.aclu.org/lgbt/relationships/californiamarriaee.html (same-sex-marriage case 
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The ACLU regularly publishes a newsletter at least twice a year that 
reports on and analyzes civil-liberties-related current events. The newsletter 
is distributed to approximately 450,000 people. The ACLU also publishes a 
bi-weekly electronic newsletter, which is distributed to subscribers (both 
ACLU members and non-members) by e-mail. The electronic newsletter is 
distributed to approximately 300,000 people. Both of these newsletters often 
include descriptions and analyses of information obtained from the 
government through FOIA, as well as information about cases, governmental 
policies, pending legislation, abuses of constitutional rights, and polling data. 
Cf. Elec. Privacy Info. Or., 241 F. Supp. 2d at 13-14 (finding EPIC a 
representative of the news media under Department of Defense regulations 
because it published a "bi-weekly electronic newsletter that is distributed to 
over 15,000 readers" about "court cases and legal challenges, government 
policies, legislation, civil rights, surveys and polls, legislation, privacy 
abuses, international issues, and trends and technological advancements"); 
Or. for Pub, Integrity v. Dep't of Health & Human Servs., No. 06-1818 
(JDB), 2007 WL 2248071 , at *5 (D.D.C. Aug. 3, 2007) (finding CPI to be a 
news-media requester because its journalist members "write and post an 
online newsletter" and post information obtained through FOIA in that 

The ACLU regularly publishes reports about governmental activity 
and civil-liberties issues based on its analysis of information derived from 
various sources, including information obtained from the government through 
FOIA. This material is broadly circulated to the public and available to 
everyone, including individuals, tax-exempt organizations, not-for-profit 
groups, and law students and faculty, for no cost or for a nominal fee. See 
Elec. Privacy Info. Cir., 241 F. Supp. 2d at 1 1 (finding EPIC a news-media 
requester because it "researches issues on privacy and civil liberties, reports 
on this information, analyzes relevant data, evaluates the newsworthiness of 
material and puts the facts and issues into context, publishing and distributing 
this 'news' through the sale of its books to the public,"); see also Nat'l Sec. 
Archive, 880 F.2d at 1 386 (finding National Security Archive to be a 
media requester because it intended to make public "document sets" on 
"topic[s] of current interest"). 3 Since 2007 alone, the ACLU's national 
projects have published over 25 reports in which they have gathered 
information and "use[d] [their] editorial skills to turn the raw materials into a 
distinct work, and distribute[dl that work to an audience," Id, at 1387. 4 



page); httpitfwwvf, aclu, OTg/iitimi inrants/derentian/huttQ.htrn] (i mmigra ti on-deten Q on - 
conditions case page), 

1 In addition to the national ACLU offices, there are ACLU affiliate offices located 
throughout the United States. These offices further disseminate ACLU material to local 
residents, schools, and organizations through a variety of means, including their own 
websites, publications, and newsletters. Further, toe ACLU makes archived materia] 
available at the American Civil Liberties Union Archives at Princeton University Library. 
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Many ACLU reports include description and analysis of governmental 
documents obtained through FOIA. 



4 See, e.g., In For A Penny: The Rise of America's New Debtors' Prisons (October 2010) 
http://www,aclu.org/prisoners-rights-racial-;ustice/pennv-rise-americas-new-debtors-prisons : 
Mental Illness and the Death Penalty (May 2009), available at 

http://www.aclu.org/pdfs/capital/mental illness mav2009.pdf ; Human Rights Begin at Home 
(Apr. 2009), available at http://www.udhr60.org/human rights full.pdf : Missing the Mark: 
Alternative Schools in the State of Mississippi (Feb. 2009), available at 
http://www.aclu.org/pdfs/racialiustice/missingthemark report.pdf : De Facto 
Disenfranchisement (Oct. 2008), available at 

http://www.aclu.org/pdfs/racialiustice/defactodisenfranchisement report.pdf M Violent 
Education: Corporal Punishment of Children in U.S. Public Schools (Aug. 2008), available 
at http://www.aclu.org/pdfs/humanrights/aviolenteducation report.pdf : Fusion Center 
Update (July 2008), available at 

http://www.aclu.org/pdfs/privacv/fusion update 20080729.pdf : Enacting a Reasonable 
Federal Shield Law (July 2008), available at 

http://www.aclu.org/images/asset upload filell3 35870.pdf : Locking Up Our Children 
(May 2008), available at 

http://www.aclu.org/pdfs/racialiustice/locking up our children web ma.pdf : Pandemic 
Preparedness: The Need for a Public Health— Not a Law Enforcement/National Security- 
Approach (Jan. 2008), available at 

http://www.aclu.org/images/asset upload file399 33642.pdf ; Race & Ethnicity in America: 
Turning a Blind Eye to Injustice (Dec. 2007), available at 

http://www.aclu.org/pdfs/humanrights/cerd full report.pdf : What's Wrong With Fusion 
Centers? (Dec. 2007), available at 

http://www.aclu.org/pdfs/privacv/fusioncenter 2007 1 2 1 2.pdf : Reclaiming Our Rights: 
Declaration of First Amendment Rights and Grievances (Sept. 2007), available at 
http://www.aclu.org/images/asset upload file955 36822.pdf : Even Bigger, Even Weaker: 
The Emerging Surveillance Society: Where Are We Now? (Sept. 2007), available at 
http://www.aclu.org/pdfs/privacv/bigger weaker.pdf ; Working in the Shadows: Ending 
Employment Discrimination for LGBT Americans (Sept. 2007), available at 
http://www.aclu.org/pdfs/lgbt/enda 20070917.pdf : Broken Promises: Two Years After 
Katrina (Aug. 2007), available at 

http://www.aclu.org/pdfs/prison/brokenpromises 20070820.pdf : The Persistent Problem of 
Racial Disparities in the Federal Death Penalty (June 2007), available at 
http://www.aclu.org/pdfs/capital/racial disparities federal deathpen.pdf : Conditions of 
Confinement in Immigration Detention Facilities (June 2007), available at 
http://www.aclu.org/pdfs/prison/unsr briefing materials.pdf : Disavowed: The Government's 
Unchecked Retaliation Against National Security Whistleblowers (May 2007), available at 
http://www.aclu.org/pdfs/safefree/disavowed report.pdf : A Blueprint for Meeting the Needs 
of Girls in TYC Custody (May 2007), available at 

http://www.aclu.org/images/asset upload file373 29875.pdf : Religious Refusals and 
Reproductive Rights: Accessing Birth Control at the Pharmacy (Apr. 2007), available at 
http://www.aclu.org/images/asset upload file576 29402.pdf : Criminalizing the Classroom 
(March 2007), available at 

http://www.nvclu.org/files/criminalizing the classroom report.pdf : Publish and Perish: The 
Need for a Federal Reporters' Shield Law (Mar. 2007), available at 
http://www.aclu.org/pdfs/freespeech/publishperish 200703 1 4.pdf . 

3 See, e.g., Reclaiming Patriotism, (Mar. 2009), available at 

http://www.aclu.org/pdfs/safefree/patriot report 20090310.pdf : The Excluded: Ideological 
Exclusion and the War on Ideas (Oct. 2007), available at 

http://www.aclu.org/pdfs/safefree/the excluded report.pdf : History Repeated: The Dangers 
of Domestic Spying by Federal Law Enforcement (May 2007), available at 
http://www.aclu.org/images/asset upload file893 29902.pdf : No Real Threat: The 
Pentagon 's Secret Database on Peaceful Protest (Jan. 2007), available at 
http://www.aclu.org/pdfs/safefree/spvfiles norealthreat 20070ll7.pdf : Unpatriotic Acts: 
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The ACLU also regularly publishes books, "know your rights" 
publications, fact sheets, and educational brochures and pamphlets designed 
to educate the public about civil-liberties issues and governmental policies 
that implicate civil rights and liberties. Some of the more recent books 
published by the ACLU include: Lcnora M. Lapidus, Emily J, Martin & 
Namita Lutbra, The Rights of Women: The Authoritative ACLU Guide to 
Women 's Rights (NYU Press 2009); Jameel Jaffer & Amrit Singh, 
Administration of Torture: A Documentary Record from Washington to Abu 
Gkraib and Beyond (Columbia Univ. Press 2007) (a book based on 
documents obtained through FOIA). Some of the more recent "know your 
rights" publications include: Know Your Housing Rights: For Survivors of 
Domestic Violence (Feb- 200S), available at 

http://www.aclu.org/worncnsrigh^ Know 
Your Rights?— Students Wallet Card (June 2007), available at 
http://www.aclu .or ^Ebt/youth^3^27pj]b2007Q61 5.html . Some of the more 
recent ACLU fact sheets include; The Truth About Torture (Apr. 2009), 
available at 

hnp://www r aclu.org/images/torture/asset upload fileSOl 33l65.pdf : 
Guantdnamo Fact Sheet (Nov. 2008), available at 

^^^^^^^S^^^^^^i^^^^^^MM^^^M torture & 
Secrecy (Dec- 2008), available at 

http jMww.aclu.org/images/torture/as5et upload _filc5 85 3S059.pdf ; 
America 's Surveillance Society (Nov. 2009), available at 
http://www.aclu.org/images/a5set upload fileSSl 37802jjdf , These 
materials are specifically designed to be educational and widely disseminated 
to the public See Elec* Privacy Info. Or., 241 R Supp- 2d at 1 1 (finding 
EPIC to be a news-media requester because of its publication and distribution 
of seven books on privacy, technology, and civil liberties); Nat 't Sec- 
Archive, 880 F.2d at 1386 (finding the National Security Archive to be a 
news-media requester where it had previously published only one book); see 
also Leadership Conference on Civil Rights , 404 F. Supp. 2d at 260 (finding 
Leadership Conference on Civil Rights to be "primarily engaged in the 
dissemination of information" because it "disseminate[d] information 
regarding civil rights and voting rights to educate the public, promote " 
effective civil rights laws, and ensure their enforcement by the Department of 
Justice"), 

The ACLU operates a widely read blog where original editorial 
content reporting on and analyzing civil-rights and civil-liberties news is 
posted daily. See http ://blog.aclu .org/ . . The ACLU also creates and 
disseminates original editorial and educational content on civil-rights and 
civil-liberties news through multimedia projects, including videos, podca&ts, 
and interactive features. See http:// www.aclu.or g/mult imedia/inde* .html . 



The FBI's Power to Fifte Through YourFecvrd.t and fernowl Betongmgs Without Telling 
You (Juty 2003), available as ^^/flnyw.aclu.org/FiJesPPFji/spies TEport.pdf , 
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The ACLU also publishes, analyzes, and disseminates information 
through its heavily visited website, http://www.aclu.ore . The website 
addresses civil-rights and civil-liberties issues in depth, provides features on 
civil-rights and civil-liberties issues in the news, and contains many 
thousands of documents relating to the issues on which the ACLU is focused. 
The ACLU's website also serves as a clearinghouse for news about ACLU 
cases, as well as analysis about case developments. See, e.g, Judicial Watch, 
Inc. v. Dep't of Justice, 133 F. Supp. 2d 52. 53-54 (D.D.G 2000) (finding 
Judicial Watch to be a news-media requester because it disseminated 
information to the press and public through its website). 

The ACLU website specifically includes features on information 
obtained through FOIA, including: 

http://w ww. aclu.org/torturefoia 

http://www , aclu.org/olicmemos/ 

http://w ww , aclu.org/ safefree/torture/csrtf oia.html 

bttp://w ww. aclu.ore/natsec/foia/search.html 

http://ww w. aclu.org/safefree/n saspvin e/3OO22res2OO60207.html : 

http://www.aclu.ore/patTiotfoia 

www .aclu.org/spyfiles 

http://www.aclu.org/safefree/nationalsecuiitvletters/3214Pres2007101 1 -html : 
http ://ww w , aclu.org/exc1 usion . 

For example, the ACLU's Torture FOIA'* webpage, 
http://w w w , aclu.org/torturefoia . contains commentary about the ACLU's 
FOIA request for documents related to the treatment of detainees, press 
releases, analysis of the FOIA documents disclosed, an advanced search 
engine permitting webpage visitors to search the documents obtained through 
the FOIA, and advises that the ACLU in collaboration with Columbia 
University Press has published a book about the documents obtained through 
the FOIA. Similarly, the ACLU's webpage about the Office of Legal 
Counsel ("OLC) torture memos it obtained through FOIA, 
hnp://w ww , aclu.ors/safefree/ eener al/fjIc_memos .html, contains commentary 
and analysis of the memos, an original comprehensive chart about OLC 
memos (see below); links to web features created by ProPublica — an 
independent, non-profit, investigative-journalism organization — based on 
information gathering, research, and analysis conducted by the ACLU; and 
ACLU videos created about the memos, See Nat 'I Sec. Archive, 880 F.2d at 
1386 (finding the National Security Archive to be a news-media requester 
because it intended to public "document sets" whereby its staff would "cull 
those of particular interest . , . supplement the chosen documents with 
'detailed cross-referenced indices, other finding aids, and a sophisticated 
computerized retrieval system' in order to mate it more accessible to 
potential users"); Judicial Watch, Inc., 133 F. Supp. 2d at 53-54 (finding 
Judicial Watch to be a news media requester because it posted documents 
obtained through POIA on its website). 
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The ACLU has also published a number of charts that collect, 
summarize, and analyze information it has obtained through FOIA. For 
example, through compilation and analysis of information gathered from 
various sources — including information obtained from the government 
through FOIA — the ACLU has created an original chart that provides the 
public and news media with a comprehensive index of Bush-era OLC memos 
relating to interrogation, detention, rendition, and surveillance, which 
describes what is publicly known about the memos and their conclusions, 
who authored them and for whom, and whether the memos remain secret or 
have been released to the public in whole or in part. The chart is available at 
http://www.aclu .ora/saf efree/ Eeneral/olcmemos chart.pdf . 

Similarly, the ACLU produced a chart of original statistics about the 
Defense Department's use of NSLs based on its own analysis of records 
obtained through FOIA. That chart is available at 
http://www.aclu. or g/safef ree/nationalsecur i t vletter s/released/nsLstats ,pdf , 
See Nat 'I Sec Archive, 880 F.2d at 1387 (explaining that the National 
Security Archive is a news- media requester because it obtained "documents 
for its own purpose, which is to assemble them, along with documents from 
other sources, into an encyclopedic work that it will then offer to the 
public' 1 ); id. (explaining that the National Security Archive is a news-media 
requester because it "gatherfed] information from a variety of sources: 
exercisef d] a significant degree of editorial discretion in deciding what 
documents to use and how to organize them; devise [dj indices and finding 



The ACLU has also produced an in-depth television series on civil 
liberties called "The Freedom Files," See http://aclu.tv/ . The Freedom Files 
is a series of documentaries that features true stories about real people to 
highlight vital civil-liberties issues, and includes commentary and analysis 

In sum, the ACLU actively gathers news and information, analyzes it, 
creates distinct works, publishes that information, and disseminates it widely 
to the public. The ACLU plainly qualifies as a "representative of the news 
media" for FOIA's fee- waiver purposes. As Senator Leahy said during 
debate about FOIA's fee- waiver provisions: "It is critical that the phrase 
'representative of the news media' be broadly interpreted if the act is to work 
as expected .... In fact, any person or organization which regularly 
publishes or disseminates information to the public . . , should qualify for 
waivers as a 'representative of the news media.'" 132 Cong. Rec. ! 
(daily ed. Sept. 30, 19S6) * 



The ACLU plans to analyze and disseminate to the public information gathered through this 
Request, The records requested are net sought for commercial use, and the Requester 
expects to disseminate information disclosed as a result of this Request to the public at no 
cost. 
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IT. The ACL LI is entitled expedited processing 



Expedited processing is warranted where the information requested is 
urgently needed by an organization primarily engaged in disseminating 
information in order to inform the public about actual or alleged federal- 
government activity. See 5 U.S.C. 552(a)(6)(E)(v)(n); 6 CF.R. 5,5(dXD(ii)- 

The ACLTJ is primarily engaged in the dissemination of information. 
See Ex. A at 5-6. As discussed above, obtaining information about 
governmental activity, analyzing that information, and widely publishing and 
disseminating it to the press and the public (in both its raw and analyzed 
form) is a critical and substantial component of the ACLTJ* s work and one of 



Courts have found organizations with missions similar to the ACLTJ 's 
and that engage in information-dissemination activities similar to the 
ACLU T s to be "primarily engaged in inseminating information." See, e.g., 
Leadership Conference on Civil Rights, 404 F. Supp. 2d at 260 (finding 
Leadership Conference — whose mission is "to serve as the sitE of record for 
relevant and up-to-the minute civil rights news and information" and to 
"disseminate[] information regarding civil rights and voting rights to educate 
the public [and] promote effective civil rights laws , . — to be "primarily 
engaged in the dissemination of information"); Am. Civil Liberties Union v. 
Dep't of Justice, 321 F. Supp. 2d at 29 n.5 (finding non-profit, public-interest 
group that "gathers information of potential interest to a segment of the 
public, uses its editorial skills to turn the raw material into a distinct work, 
and distributes that work to an audience" to be "primarily engaged in 
disseminating information" (internal citation omitted)). These organizations 
have been found to be "primarily engaged in disseminating information' 1 
even though they engage in other activities — such as lobbying and 
litigation — in addition to their publication and information-dissemination 
activities. See supra at 2-3. Dissemination of information need not be the 
organization's sole activity. 

Notably, ICE has previously granted expedited processing to the 
ACLTJ, therefore recognizing that the ACLTJ is primarily engaged in 
disseminating information, and other agencies grant the ACLTJ expedited 
processing status routinely. See Ex, G (November 22, 2010 determination by 
ICE that the ACLTJ is entitled to expedited processing; Ex. H (November 15, 
2007 determination by ICE that the ACLU is entitled to expedited 
processing); Ex, I (May 15, 2009 determination by the National Security 
Division of the Department of Justice that the ACLTJ is entided to expedited 
processing); Ex. J (determination by the Department of State that the ACLU 
is entided to expedited processing); Ex. K (December 18, 2008 determination 
by the Department of Justice that the ACLTJ is entitled to expedited 



;Ex. H 
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Agency that the ACLU is entitled to expedited processing); Ex. M (July 1 1, 
2006 determination by the Department of the Army that the ACLU is entitled 
to expedited processing); Ex. N (March 31, 2006 determination by the 
Defense Intelligence Agency that the ACLU is entitled to expedited 
processing); Ex. O (March 7, 2006 determination by the Civil Division of the 
Department of Justice that the ACLU is entitled to expedited processing); Ex. 
P (January 6, 2006 determination by the Department of Justice's Office of 
Information and Privacy that the ACLU is entitled to expedited processing). 




B. The requested records are urgently needed to inform the public about 



There is an urgent need to inform the public about sexual abuse in 
immigration detention. The records requested here are urgently needed to 
inform the national debate about U.S. policy with respect to the treatment of 
immigration detainees, particularly as ICE works to implement Assistant 
Secretary John Morton's vision for a ''truly civil system" of immigration 
detention, an initiative that TCE itself has publicly described as a key priority. 
See Ex. Q (New York Times article regarding Secretary Morton's initiative). 
Sexual abuse in immigration detention was recently documented by Human 
Rights Watch in an extensive report. See Ex. A {Human Rights Watch 
Report attached to the instant FOIA request). Further, the documents 
received from the DHS Office of Inspector General (OIG) in response to the 
current request include the exact same number of sexual assault complaints to 
OIG in 2010 as in 2009. Because the transition to a truly civil system of 
detention was announced in late 2009, the continuity in the number of 
complaints raises questions about the efficacy of the reforms in reducing 
sexual abuse and underscores the need for expediting release of records from 
ICE as the nation continues to debate how to implement a truly civil system 
of immigration detention. Without such records from ICE, the public will be 
unable to gauge fully the extent to which reforms in detention policy have 
affected sexual abuse of detainees. 7 

Given the importance of the request to timely and important matters 
of federal policy, the request fbr expedited processing should be granted. 
See, e.g.. Am, Civil Liberties Union v, Dep't of Justice, 321 F. Supp, 2d at 30 
(finding expedited processing warranted where requested records would 
provide useful information for "ongoing national debate" about the Patriot 
Act); Leadership Conference on Civil Rights, 404 F. Supp. 2d at 260 
(expedition of FOIA request related to voting rights warranted where 
"importance of th[is] issue is paramount" and where "expedition of thefl 
documents could advance the current debate over the Voting Rights Act 4 "); 



1 The ACLU is also entitled to expedited processing on the ground that denial of expedited 
disclosure of records related to sexual assault could "reasonably be expected to pose an 
imminent threat to the life or physical safety of an individual." 6 CF.R. § 5.5(dXl)(i): 5 
U.S.C. § 552(aH6)(EKvXi). Delay in the disclosure of information about previous abuse 
could picveot failures from coming to light and being corrected, thereby increasing the 
chances of sexual abuse in the future. 




federal-government activity 
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Elec. Privacy Info. Or., 416 F. Supp. 2d at 41 (granting preliminary 
injunction for expedited processing where "obtaining in a timely fashion 
information [was] vital to the current and ongoing debate surrounding the 
legality of the Administration's warrantless surveillance program"); Elec. 
Frontier Found, v. Office of the Dir. of Nat'l Intelligence, 542 F. Supp. 2d 
1 182, 1 186 (N.D. Cal. 2008) (granting preliminary injunction for expedited 
processing of FOIA request where the requested information was "essential 
to inform the public debate over the possible FISA amendments" and where 
"the requested information [would] be rendered useless in the effort to 
educate the American public about the issues pertinent to the legislation if 
such information is produced after Congress amends the law"); Elec. Frontier 
Found, v. Office of the Dir. of Nat'l Intelligence, No. C 07-5278 SI, 2007 WL 
4208311, at *7 (N.D. Cal. Nov. 27, 2007) (finding "irreparable harm can 
exist in FOIA cases . . . because ongoing public and congressional debates 
about issues of vital national importance 'cannot be restarted or wound 
back'" (quoting Gerstein v. Cent. Intelligence Agency, No. C-06-4643 MMC, 
2006 WL 3462659, at *4 (N.D. Cal. Nov. 29, 2006))); Gerstein v. Cent. 
Intelligence Agency, No. C-06-4643 MMC, 2006 WL 3462658, at *7 (N.D. 
Cal. Nov. 29, 2006) (finding that delaying a response to a FOIA request in 
which a national policy debate is occurring would compromise a significant 
recognized interest "in enhancing public debate on potential legislative 
action"); id. at *6 (finding expedited processing mandatory where request 
concerned a "matter of . . . current exigency to the American public" and the 
"subject of an ongoing national debate"). 

For these reasons, the ACLU is entitled to expedited processing of the 
Request. 

III. The ACLU is entitled to a fee-waiver determination based on the face 
of the Request 

FOIA requires agencies to waive or reduce the fees associated with a 
request "if disclosure of the information is in the public interest because it is 
likely to contribute significantly to public understanding of the operations or 
activities of the government and is not primarily in the commercial interest of 
the requester." 5 U.S.C. § 552(a)(4)(A)(iii); 6 C.F.R. § 5.5(k)(l). The 
ACLU requested a waiver of search, review, and duplication fees based on 
the considerable public interest in the subject of the Request, the fact that the 
Request would significantly contribute to the public's understanding of the 
operations and activities of the government, and the fact that the Request was 
not "primarily in the commercial interest" of the ACLU. Ex. A at 5-^6. 
Rather than address the ACLU's request, the response letter stated that the 
request for a fee waiver would be held in abeyance and considered only after 
"the review and quantification of responsive records." Ex. B at 3. 

The ACLU objects to the practice of determining fee-waiver 
applications on the basis of a search for responsive records. The fee- waiver 
determination should be made on the basis of the face of the FOIA request 
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alone. See Carney v. U.S. Dep't of Justice, 19 F.3d 807, 815 (2d Cir. 1994) 
("A fee waiver request should be evaluated based on the face of the request 
and the reasons given by the requester in support of the waiver."); Citizens 
for Responsibility & Ethics in Wash. v. U.S. Dep't of Justice, 602 F. Supp. 2d 
121, 125 (D.D.C. 2009) ("Fee-waiver requests are evaluated based on the 
face of the request . . . ."); Ctr. for Medicare Advocacy, Inc. v. U.S. Dep't of 
Health & Human Servs., 577 F. Supp. 2d 221, 241 (D.D.C. 2008) (same); see 
also Eudey v. Cent. Intelligence Agency, 478 F. Supp. 1 175, 1 177 (D.D.C. 
1979). See also Ex. R (July 13, 2010 decision by Navy Office of the Judge 
Advocate General, which reverses the decision of the Naval Criminal 
Investigative Service to hold a FOIA fee waiver in abeyance, and states "a 
public interest fee waiver decision must be made before fees are incurred by 
a requester") (emphasis added) 

The Request makes clear that the records requested are of critical 
importance to an ongoing national debate. See supra Parts I — II. There is no 
question that release of the records requested would be in the public interest 
because they would likely contribute significantly to the public understanding 
of the operations or activities of the government. See 5 U.S.C. 
§ 552(a)(4)(A)(iii). Therefore, the ACLU's request for a fee waiver should 
be granted based on the face of the Request. 

IV. Conclusion 

For the foregoing reasons, the ACLU is entitled to expedited 
processing of the Request, a fee limitation, and a waiver of fees. 

Thank you for your consideration. 

Sincerely, 



David M. Shapiro 
Staff Attorney 

National Prison Project of the ACLU Foundation 
915 15th Street, NW, 7th Floor 
Washington, DC 20005 
Tel: (202) 715-0838 
Fax: (202) 393-4931 

Counsel for American Civil Liberties Union 
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Mtx.. FOUnCallahEJi 

Chtef Privacy Officer/Chief FOIA Officer, The Privacy Office 
U.S. Department of Homeland Security 
245 Murray Dnvc SW, Building 410. STOP-0655 
Washington, D.C 20528-0655 

Ctthcriue M. Papoi, JJX CIPP/G 

Deputy Chief FOIA Officer, The Privacy Office 

U.S. Department of Homeland Security 

245 Murray Drive SW, Building 410, STOP-0655 

Washington, D.C. 20528-0655 

Catrina Pavlifc-Keenan, FOIA Officer 

U.S. Immigration & Customs Enforcement 

S00 North Capitol Street, NJW., 5th Floor, Suile 5S5 



KeUierine Gollo, FOIA Officer, Office of Inspector General 
245 Murray Drive, Bldg. 410, Mail Stop - 
Washingion, D.C- 20528-0001 

Fernando Pineiro, FOIA Officer 
Office of Civil Rights and Civil Liberties 
U.S. Department of Homeland Security 
Washings D C, 20528 



Mia Day, FOIA Officer, Office of the General Counsel 
115. Department of Homeland Security 
Washington, D.C. 20528 

Via First Class Mail and eJectronic mail to; fcna@dhs.jfOv; 
fota@ hq.dhs.gov; ice-foia@dhs.Bov; ifbi^igis db'vgov; 
ferlla^do pioetro@dhs.gov; ogc@dhs.gov 

Re 11 RfHuiCfit Conctroiiifi Ssxiial Abuse in f rnr niif iTititin IrCt^n tlOii 
Dear FOIA Officer: 



Pursuant to the Freedom of Information Act, 5 LLS.C $ 553 
(FOIA), the American Civil Liberties Union (ACLU) files this request for 
documents concerning sexual abuse of detainees in the custody of 
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Immigration and Customs Enforcement (ICE). We request expedited 
processing and a fee waiver for this request, pursuant to 5 U.S.C. §§ 
552(a)(6)(E) and (a)(4)(A)(iii), and agency regulations. This request is 
being submitted simultaneously to the Department of Homeland Security 
(DHS), ICE, the Office of Inspector General (OIG), the Office of Civil 
Rights and Civil Liberties (OCRCL), and the Office of General Counsel. 



RECORDS REQUESTED 



Definitions 



AMERICA* CIVIL LIBERTIES 
ON I OH FOUNDATION 



For purposes of the following requests: 

A. The term "sexual abuse" refers to rape, sexual assault, sexual 
contact, sexual abuse, sexual harassment, or sexual 
exploitation of any nature. 

B. The term "relevant period" refers to any date on or after 
January I, 2007. 

C. The term "immigration detainee" refers to any person in the 
custody of ICE. 

D. The term "policies and procedures" refers to policies, 
procedures, regulations, guidelines, manuals, directives, rules, 
and regulations. The term is not limited to DHS policies and 
procedures but also includes policies and procedures of private 
companies and private facilities involved in immigration 
detention. 

Request # 1 



The ACLU requests the following records: 



A. All records containing allegations of sexual abuse of 
immigration detainees during the relevant period, and all 
records containing responses to such allegations; and 

B. All records concerning investigations of sexual abuse of 
immigration detainees alleged to have occurred during the 
relevant period; and 

C. All communications concerning sexual abuse of immigration 
detainees alleged to have occurred during the relevant period. 

D. All documents concerning efforts by DHS to assist law 
enforcement and non-profit advocacy groups in locating 
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people alleged to have suffered sexual abuse in immigration 
detention. 



AMERICAN CIVIL LIBERTIES 
OKI ON FOUNDATION 



Records responsive to this request include but are not limited to: 
complaints or grievances concerning sexual abuse submitted by 
immigration detainees; responses or appeals related to such requests; 
complaints submitted to ICE, OIG, or OCRCL alleging sexual abuse of 
immigration detainees or requesting an investigation of sexual abuse of 
immigration detainees; correspondence regarding sexual abuse of 
immigration detainees, including email correspondence; reports of 
investigation (ROIs), investigative memoranda, audits, reports, and matter 
under review memoranda concerning or discussing sexual abuse of 
immigration detainees; incident reports concerning sexual abuse of 
immigration detainees; significant event notifications concerning sexual 
abuse of immigration detainees; joint intake center notifications 
concerning sexual abuse of immigration detainees; OIG case records 
concerning sexual abuse of immigration detainees; disciplinary records of 
ICE and/or contract personnel alleged to have perpetrated sexual abuse of 
immigration detainees; all documents concerning referral of incidents of 
sexual abuse of immigration detainees to state, local, or federal law 
enforcement authorities for possible prosecution; and demand letters and 
civil settlements concerning sexual abuse of immigration detainees. 



Request # 2 

All current policies and procedures concerning: 



A. Prevention of sexual abuse of immigration detainees; and/or 

B. Reporting, tracking, and recordkeeping of sexual abuse of 
immigration detainees'; and/or 

C. Investigation of sexual abuse of immigration detainees; and/or 



D. Disciplinary procedures applicable to persons alleged to have 
committed sexual abuse of immigration detainees; and/or 

E. Services offered to immigration detainees subjected to sexual 
abuse. 



Request #3 

All documents that are used to track or that show: 



A. The number of sexual abuses of immigration detainees alleged 
to have occurred at any point during the relevant period; 
and/or 
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B. The number of complaints, received during the relevant period 
by any component of DHS, or by private contractors involved 
in immigration detention, concerning sexual abuse of 
immigration detainees; and/or 

C. The number of investigations concerning sexual abuse of 
immigration detainees commenced by any component of DHS 
at any point during the relevant period; and/or 

D. The number of instances at any point within the relevant 
period in which any component of DHS found an allegation of 
sexual abuse of immigration detainees to be substantiated; 
and/or 



AMERICAN CIVIL LIBERTIES 
OHIO!) FOUNDATION 



E. The number of instances at any point within the relevant 
period in which ICE personnel and/or private contract 
personnel were disciplined in connection with sexual abuse of 
immigration detainees; and/or 

F. The number of instances at any point within the relevant 
period in which any component of DHS referred incidents of 
sexual abuse of immigration detainees to state, local, or 
federal law enforcement authorities for possible prosecution. 

Request # 4 

All memoranda and directives prepared during the relevant period 
by the DHS Office of General Counsel and/or the ICE Office of Principal 
Legal Advisor concerning applicability of the Prison Rape Elimination 
Act to immigration detainees. 



FOIA EXEMPTIONS 



Exemption 6 permits an agency to withhold records "the 
disclosure of which would constitute a clearly unwarranted invasion of 
personal privacy." 5 U.S.C. § 552(b)(6). To invoke this exemption, the 
government must demonstrate that the interest in privacy outweighs the 
public's interest in disclosure. Dep't of Air Force v. Rose, 425 U.S. 352, 
372 (1972) (stating that Exemption 6 "require[s] a balancing of the 
individual's right of privacy against the preservation of the basic purpose 
of the Freedom of Information Act 'to open agency action to the light of 
public scrutiny'") (citation omitted). 

In this case, there is an overwhelming public interest in 
information about whether ICE adequately protects those that it detains 
from sexual abuse by custodial staff and other detainees. Disclosure of 
such information would serve the "core purpose of FOIA," i.e., 
"contributing] significantly to public understanding of the operations or 
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activities of the government," U.S. Dep't of Justice v. Reporters Comm. 
for Freedom of Press, 489 U.S. 749, 775 (1989). Moreover, several 
well-documented incidents of sexual assault in immigration detention 
have occurred in recent years. See Human Rights Watch, Detained and 
at Risk: Sexual Abuse and Harassment in United States Immigration 
Detention (2010) (attached hereto as Exhibit 1), 

We acknowledge that Exemption 6 permits DHS to redact 
identifying information (such as names, A -numbers, and similar 
information) to protect the identities of ICE detainees subjected to sexual 
abuse. However, all reasonably segregable non-identifying information 
must be produced once appropriate redactions of identifying information 
have been made. See 5 U.S.C. § 552(b) ("Any reasonably segregable 
portion of a record shall be provided to any person requesting such record 
after deletion of the portions which are exempt..."). Redactions of 
jkME&tean «*rt miMiM identifying information would eliminate any privacy interest in secrecy, 
ran™ fouhditioh and the public interest in disclosure of the remaining information would 

clearly prevail. Rose, 425 U.S. at 380-381 (public interest in disclosure 
outweighed privacy interest in redacted documents where plaintiff 
requested disciplinary records of Air Force Academy cadets *Vith 
personal references or other identifying information redacted"). In short, 
Exemption 6 provides no basis for withholding the requested records, so 
long as personally identifying information is redacted. 

In addition to Exemption 6, Exemption 7(C) permits an agency to 
withhold records "compiled for law enforcement purposes" unless 
disclosure "could reasonably be expected to constitute an unwarranted 
invasion of personal privacy." 5 U.S.C. § 552(b)(7)(C). To the extent the 
request implicates privacy interests of detainees, such interests may be 
addressed through redactions of personally identifying information. In 
the event that allegations of sexual assault by low-level DHS personnel 
were determined to be unfounded, Exemption 7(C) may also permit 
redactions of information identifying such personnel. On the other hand, 
if allegations were substantiated, the public interest in disclosure of 
identifying information would prevail, especially if the allegations 
involved higher-level officials. Stem v. FBI, 737 F.2d 84, 93-94 (D.C. 
Cir. 1984) (stating that an official's rant and the level of misconduct 

under] 

¥EE WAIVER 

The ACLU requests a total waiver of fees on the grounds that 
disclosure of the requested records is in the public interest and because 
disclosure "is likely to contribute significantly to public understanding of 
the operations or activities of the government and is not primarily in the 
commercial interest of the requester." 5 U.S.C. § 552(a)(4)(AXii0: 6 
C.F.R. §5.1100(1)- This Request aims at furthering public understanding 
of government conduct, and specifically seeks to help the public 
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determine the extent to which detainees in ICE custody may be at risk of 
sexual abuse. As demonstrated by the report contained in Exhibit 1, 
sexual abuse in ICE detention is a serious problem, and the records 
sought would substantially improve public understanding of this issue- 
Furthermore, the ACLU qualifies as. a member of the news media 
because it "gathers information of potential interest to a segment of the 
public, uses its editorial skills to turn the raw materials into a distinct 
work, and distributes that work to an audience." 5 tIS.C. § 
552(aX4)(A)(ii). The ACLU has multiple means of disseminating the 
requested records including, but not Limited to: posting on the ACLU's 
website, citation in public media campaigns and letters to public officials, 
and use in the ACLU's extensive advocacy efforts on behalf of 
immigration detainees. See Judicial Watch, Inc. v. Dep't cf Justice, 185 
R Supp. 2d 54, 62 (D.D.C. 2002); Votehemp, Inc. v. DEA, 111 F. Supp. 
2d 55, 62-63 (D.D.C 2002) (discussing means of dissemination). 

MKKICJUr CIVIL I.IBIETJI* 

fc DrtDA not? EXPEDITED PROCESSING 

We request Track 1 expedited treatment for this FOIA request, 
which qualifies for expedited treatment pursuant to 6 C.F.R, § 5.5(d) and 
5 U.S.C. § 552(a)(6)(E). There exists a clear "urgency to inform the 
public about an actual or alleged federal government activity," and the 
ACLU is "primarily engaged in disseminating information." 6 CJ\R. § 
5.5(d)(l)(ii); 5 U.S.C. § 55 2(a)(6) (E)(v* II). 

Furthermore, denial of expedited disclosure of records related to 
sexual assault could "reasonably be expected to pose an imminent threat 
to the life or physical safety of an individual." 6 CF.R. § 5.5(d)(l)(i); 5 
U.S.C. § 552(a)(6)(E)(v)(D. The report attached as Exhibit I underscores 
that individuals in ICE custody face a severe risk of sexual abuse. Delay 
in the disclosure of information about previous abuse could prevent 
failures from coming to light and being corrected, thereby increasing the 
chances of sexual abuse in the future. 



Pursuant to 6 CF.R. § 5.5(d)(3), the undersigned certifies that the 
information provided above as the basis for requesting expedited 
■ true to the 1 



« * + 



Thank you for your consideration of this requesL If this request is 
denied in whole or part, we ask that you justify all deletions by reference 
to specific exemptions of the FOIA, We expect you to release all 
segregable portions of otherwise exempt material. We reserve the right to 
appeal a decision to withhold any information, or to deny expedited 
processing or a waiver of fees. We look forward to your reply to the 
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required under 5 U.S.C. § 552(a)(6)(E)(ii)(I). Notwithstanding your 
decision on the matter of expedited processing, we look forward to your 
reply to the records request within twenty (20) business days, as required 
under 5 U.S.C. § 552(a)(6)(A)(i). 

Please respond to David M. Shapiro, dshapiro@npp-aclu.org; 
(202) 715-0838; 915 15th St., NW, 7th Fl., Washington, DC, 20005. We 
eagerly await your response, and thank you for your assistance. 

Sincerely, 



Staff Attorney 

National Prison Project of the ACLU Foundation 
915 15th Street, NW, 7th Floor 
Washington, DC 20005 
Tel: (202) 715-0838 
Fax: (202) 393-4931 

Counsel for American Civil Liberties Union 
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David M. Shapiro 
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Summary 



In May 2010, reports surfaced that Immigration and Customs Enforcement (ICE) was 
investigating allegations that a guard at the T. Don Hutto Residential Center, an immigration 
detention center in Texas, had sexually assaulted several female detainees. 1 The guard, who 
was arrested on August 19, 2010 on suspicion of official oppression and unlawful restraint, 
allegedly groped women while transporting them to an airport and a bus station where they 
were being released. 2 While largely covered in the media as an isolated incident, this is only 
the latest in a series of assaults, abuses, and episodes of harassment that have quietly 
emerged as a pattern across the rapidly expanding national immigration detention system. 
Due to a shortage of publicly available data and the closed nature of the detention system, 
the extent to which ICE detainees are subject to sexual abuse nationwide is unclear, but the 
known incidents and allegations are too serious and too numerous to ignore. They point to 
an urgent need for investigation and for swift action to correct glaring gaps in detention 
policy, practice, and oversight. 

The allegations of abuse at Hutto are all the more disturbing because of where they occurred. 
One year ago, in August 2009, the Obama administration announced plans to overhaul the 
immigration detention system. Hutto was a model for the detention reform plan that 
followed. Previously a family detention facility, 3 Hutto was to become an all-female detention 
center.* It was to be an example of the enhanced oversight ICE planned, and the "softer" 



1 Suzanne Gamboa, "ICE investigating alleged sexual assault or detainees," Associated Press, May 28, 2010; Julian Aguilar, "A 
Private-prison Employee Is Accused of Assault," Texas Tribune, June 1, 2010; Seth Fred Wessler, "Sex Assault Charges Back in 
ICE Detention Centers," Colorlines, June 3, 2010, 

http://colorUnes.com^rchives/2oio/c«/lmmlgration_and_customs_enfon:ement_announced.html (accessed July 15, 2010). 

2 Isadora Vail, "Former supervisor charged In sexual assaults of detainees "Austin American-Statesman, August 20, 2010, 
http://w»r«.statesmanxom/news/local/former-supervisor-charged-in-sexual-assaults-ot-detainees-869333.htmUaccessed 
August 20, 20loh "Detention officer admits groping women," KXAN.com, August 19, 2010, 

http://www.kxan.com/dpp/news/local/wllliamson/detention-ofricer-adinits-groping-women (accessed August 19, 2010); 

3 From May 2006 to September 2009, the T. Don Hutto Residential Center was one of two facilities used by Immigration and 
Customs Enforcement (ICE) as housing for families in the agency's custody. During that time, Hutto was the subject of 
litigation over detention conditions and the site of multiple protests by groups objecting to the detention families. When ICE 
decided to cease using Hutto to hold families, ICE expedited processing of the cases there and families there were deported, 
released into the US (permanently or pending the outcome of their immigration case), or transferred to the much smaller 
Berks Family Residential Center in Pennsylvania, now the only facility that ICE uses to hold families. For further background on 
ICE family detention, see Women's Refugee Commission, Locking up family Values: The Detention of Immigrant Families, 
February 2007, http://womensrefugeecommission.org/component/docman/doc_download/150-locking-up-family-values- 
the-detention-of-immigrant-families-locklng-up-family-values-the-detention-of-immigrant-families?qalocking4-family-fvalues 
(accessed August 6, 2010). 

* ICE, US Department of Homeland Security (DHS), 2009 Immigration Detention Reforms Factsheet, August 6, 2009, 
http://www.ice.gov/pi/news/factsheets/2009_lmmigrarion_detentlon_reforms.htm (accessed August 6, 2010). 



Human Rights Watch | August 2010 



ICE.201 2F0IA1 38680001 78 



BEST AVAILABLE COPY 



form of detention that was to reflect the non-criminal nature of immigration custody. 4 The 
detention reform announcements also identified the agency's response to sexual abuse as 
an area for improvement. A report by detention expert Dora Schriro, which formed the basis 
for the reforms, stated: "The system must make better use of sound practices such as ... 
practices that comply with the Prisoner Rape Elimination Act." 6 

A year later, the alleged sexual assault of women at Hutto serves as a stark reminder of how 
far detention reform has yet to progress. While ICE has made significant steps towards 
reform— including drafting new detention standards with the input of immigrant and 
detainee rights advocates— further steps, including publication of those standards and 
improvements in oversight and accountability to see that they are implemented, are still 
needed to ensure the safety and fair treatment of immigrants in detention. 

Methodology 

In researching this report, Human Rights Watch gathered reported incidents and allegations 
of sexual assault, abuse, and harassment in ICE detention from a range of sources, including 
press reports, governmental and nongovernmental studies, a public hearing, court 
documents, and Human Rights Watch interviews. The research focused solely on reports and 
allegations of incidents since 2003, when ICE assumed control of immigration detention 
functions from the Immigration and Naturalization Service. Secondary accounts were 
collected primarily through a search of news and legal databases and through consultations 
with immigrants' rights advocates. Information was also drawn from two interviews that 
Human Rights Watch conducted in April and May 2008 with individual women detainees 
about the medical care they received in detention and about their other detention-related 
concerns. To protect their privacy and alleviate concerns regarding retaliation, Human Rights 
Watch assured women that their real names and the potentially identifying details of their 
interview would not appear in our report. For this reason, the names of all women 
interviewed have been replaced with pseudonyms, and the exact dates and precise 
locations of the interviews have been withheld. For all of the included incidents and 
allegations, we have included the country of origin of the detainee or detainees whenever it 
was publicly available. 



5 ICE, DHS, T. Don Hutto Residential Center Factsheet, March 34, 2010, 
http://www.ice.gov/pi/news/factsheet5/huttofactsheet.htm (accessed August 6, 2010). 

* Dora Schriro, ICE, DHS, "Immigration Detention Overview and Recommendations," October 6, 2009, 
http://www.ice.gov/doclib/091005Jce_detention_report-flnal.pdf (accessed July 15, 2010), p. 33. 
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Background 



ICE oversees the fastest-growing incarceration system in the United States. In the 2009 fiscal 
year, 383,524 people were detained for various lengths of time over the course of the year, a 
64 percent increase over 2005. 7 The detention system has an average daily population of 
over 31,000, of whom women constitute 9 percent. 8 Detained for alleged civil— not criminal- 
violations of US immigration law, they include asylum seekers, undocumented immigrants, 
legal permanent residents convicted of certain crimes, refugees who the US had accepted for 
resettlement but who did not apply for permanent residency in time, and even US citizens 
whose citizenship the government disputes. In addition, they may be victims of trafficking,' 
survivors of sexual assault and domestic violence, pregnant women, and nursing mothers." 5 
While in ICE custody, they are held in a detention system that includes service processing 
centers operated directly by ICE, contract detention facilities managed by private companies, 
bed space at state and county jails in agreements with ICE, and facilities run by the federal 
Bureau of Prisons. While the average person is detained 30 days," for some, detention can 
last years. 

This report gathers more than 15 separate documented incidents and allegations of sexual 
assault, abuse, or harassment from across the ICE detention system, involving more than 50 
alleged detainee victims. This accumulation of reports indicates that the problem cannot be 
dismissed as a series of isolated incidents, and that there are systemic failures at issue. At 
the same time, the number of reported cases almost certainly does not come close to 
capturing the extent of the problem. Victims of abuse in detention face a range of obstacles 
and disincentives to reporting, from a lack of information about rules governing staff 
conduct, to fear of speaking out against the same authority that is seeking their deportation, 



7 Transactional Records Access Clearinghouse (TRAC). Syracuse University, "Detention of Criminal Aliens: 
What Has Congress Bought?*, http://trac.syr.edu/immigration/reports/a3ii/ (accessed July 15, 2010). 

8 Dora Schriro, "Immigration Detention Overview and Recommendations," p. 6. 

9 See Human Rights Watch, "US: victims of Trafficking Held in ICE Detention," Letter to the US Department of State on 2010 
Trafficking in Persons Report, April 19, aoio, http://www.hrw.org/en/news/2010/04/19/us-victims-trafficWng-held-ice- 
detention (accessed August 20, 2010). 

10 In a November 2007 directive, then Assistant Secretary Julie Myers instructed ICE field Offices to consider paroling all 
nursing mothers who did not meet the criteria for mandatory detention and who did not present a national security risk. 
Memorandum from Julie L. Myers, assistant secretary, ICE, to alt field office directors and alt special agents in charge, ICE, 
November 7, 2007. Nonetheless, two nursing mothers who spoke with Human Rights Watch in April and May of 2008 had 
entered detention since the directive despite being eligible for parole under its guidelines. Human Rights Watch, Detained and 
Dismissed: Women 's Struggles to Obtain Health Care in United States Immigration Detention, March 17, 2009, 
http://www.hrw.org/en/reports/2009/03/16/detalned-and-dismissedo (accessed July 15, 2010), pp. 55-56. 

"Ibid. 
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to trauma from the abuse in detention and possibly from violence and other abuse they have 
previously suffered in their countries of origin." Most immigration detainees do not have 
legal representation, which may also inhibit their ability to report and seek redress for 
abuses of their rights in detention. 

To date, the government has not published statistics that comprehensively focus on the 
problem of sexual abuse in immigration detention. The Prison Rape Elimination Act (PREA) 
mandated the Bureau of justice Statistics (BJS) to collect data on sexual abuse in custodial 
settings for each calendar year, following the act's passage in 2003. BJS has included 14 
facilities run by or exclusively for ICE in its Survey on Sexual Violence in Correctional 
Facilities, which collects reports of sexual violence from administrative records. The 2004 
survey reported six allegations of sexual violence for the reporting year. 13 The 2005 survey 
reported an estimated two substantiated incidents of sexual violence nationally, the 2006 
survey estimated a single substantiated incident. 14 BJS also included 957 ICE detainees from 
five facilities run by or exclusively for ICE in the second National Inmate Survey (NIS-2), 
which collects information on these issues directly from individuals in custody. The results 
of the NIS-2 are expected to be published in late August 2010. 

However, because both these surveys focus on facilities run by or exclusively for ICE, they do 
not shed light on the incidence of sexual violence, abuse, and harassment of immigration 
detainees in the hundreds of jails and contract facilities in which ICE rents a portion of the 
bed space. This is a notable omission, both because of the number of such facilities used by 
ICE and because the rates of substantiated sexual violence are four to five times higher in 
state prisons, local jails, and privately operated jails, than in federal prisons, according to 
the 2006 BJS survey. 15 The Department of Homeland Security, the agency in charge of 
immigration detention, is not mandated under law to publish data on sexual violence, and 
has not done so. In consultations regarding this report, an ICE official said that the agency 
would consider publishing such information in the future. 16 



a See National Prison Rape Elimination Commission Report, June 2009, http://www.ncjrs.gov/pdfnies1/226680.pdf 
(accessed August 9, 2010) pp. 176-78. 

13 Bureau of Justice Statistics, US Department of Justice, "Sexual Violence Reported by Correctional Authorities, 2004," Jury 
2005, http://bis.0ip.usd0j.gov/c0ntent/pub/pdf/svrca04.pdf (accessed July 29, 2010), p.5. 

14 Bureau of Justice Statistics, US Department of Justice, "Sexual Violence Reported by Correctional Authorities, 2006," 
August 2007, http://bjs.ojp.usdoj.gov/content/pub/pdf/svrcao6.pdf (accessed July 29, 2010), p.4. 

45 Ibid. 

16 Human Rights Watch interview with Andrew Lorenzen-Strait, chief public engagement officer. Office of State and Local 
Coordination, ICE, August 18, 2010. 
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International and US Law and Standards 



International treaties ratified by the United States prohibit the mistreatment of individuals in 
government custody. Under the International Covenant on Civil and Political Rights (ICCPR), 
ratified by the US in 1992, "all persons deprived of their liberty shall be treated with 
humanity and with respect for the inherent dignity of the human person." 17 The Human 
Rights Committee, which oversees the implementation of the ICCPR, has explained that 
detained persons retain all of the rights in the covenant, subject only to "the restrictions that 
are unavoidable in a closed environment." 18 This includes the right to freedom from torture 
and ill-treatment. The Convention against Torture, which the US ratified in 1994, states that 
governments are responsible for not only acts of torture committed by government officials, 
but also those committed with their acquiescence. 19 In reviewing US compliance with the 
treaty, the Committee against Torture has expressed concern about "reliable reports of 
sexual assault of sentenced detainees, as well as persons in pretrial or immigration 
detention," and recommended the government ensure that "allegations of violence in 
detention centres are investigated promptly and independently, perpetrators are prosecuted 
and appropriately sentenced and victims can seek redress, including appropriate 
compensation." 20 

In addition to addressing the general prohibition on rape and sexual assault of persons in 
detention, international human rights authorities have specifically addressed the subject of 
body searches in custody. The Human Rights Committee has determined that preserving 
prisoners' rights to privacy necessitates that body searches by government authorities or 



17 Internationa! Covenant on Civil and Political Rights (ICCPR), adopted December 16, 1966, G A. Res. 2200A (XXI). 21 U.N. 
GAOR Supp. (No. 16) at 52, U.N. Doc. A/6316 (1966), 999 U.N.T.S. 171, entered into force March 23, 1976, ratified by the United 
States on June 8, 1992, art. 10(1). 

18 UN Human Rights Committee (HRC), "Replaces general comment 9 concerning humane treatment of persons deprived of 
liberty," General Comment No. 21, U.N. Ooc. A/47/40 (1992), 

http://www.unhchr.ch/tbs/doc.nsf/(Symbol)/3327552b9siifb98cia563edoo4cbes9?Opendocument (accessed October 10, 
2008), para. 3. 

" Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (Convention against Torture), 
adopted December 10, 1984, G A. res. 39/46. annex, 39 U.N. GAOR Supp. (No. 51) at 197. U.N. Doc. A/39/51 (1984). entered 
into force June 26, 1987, ratified by the United States on October 21, 1994, art. 1, 16(1). 

20 CAT, "Consideration of Reports Submitted by States Parties under Article 19 of the Convention, Conclusions and 
Recommendations of the Committee against Torture, United States of America," CAT/C/USA/CO/2, May 18, 2006, 
http://www.ohchr.Org/english/bodies/cat/docs/AdvanceVerslons/CAT.C.U 
SA.CO. 2.pdf (accessed June 16, 2006), para. 32. 
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medical personnel should only be conducted by persons of the same sex. 21 Under the UN 
Standard Minimum Rules forthe Treatment of Prisoners, women prisoners are to "be 
attended and supervised only by women officers." 22 

International law also affirms the right of prisoners to medical care that is at least 
comparable to the care and services available to those who are at liberty, which includes 
care after a rape. The principle of equivalence, articulated in the Basic Principles for the 
Treatment of Prisoners, adopted by the UN General Assembly in 1990, holds that "Prisoners 
shall have access to the health services available in the country without discrimination on 
the grounds of their legal situation." 23 Further, the Convention on the Elimination of All Forms 
of Discrimination against Women, 24 which the US has signed but not ratified, has been 
interpreted by its monitoring committee to require governments to "establish or support 
services for victims of family violence, rape, sex assault and other forms of gender-based 
violence, including refuges, specially trained health workers, rehabilitation and 
counseling." 25 

Like international law, the US Constitution and federal law contain particular protections for 
individuals in state custody. The Eighth Amendment prohibits cruel and unusual punishment, 
which has been interpreted to include deliberate indifference by prison officials to the rape 
and sexual assault of prisoners. 26 Immigration detainees, who are in administrative custody, 
are protected from such treatment under the Fifth Amendment's restrictions on the handling 
of individuals in legal procedures. 27 In addition, the Fourth Amendment's privacy protections 



31 General Comment 16 to Article 17, "Compilation of General Comments and General Recommendations Adopted by Human 
Rights Treaty Bodies," U.N. Doc. HRI/GEN/Rev.i, July 29. 1994- 

31 United Nations Standard Minimum Rules forthe Treatment of Prisoners (Standard Minimum 
Rules), adopted by the First United Nations Congress on the Prevention of Crime and the 
Treatment of Offenders, held at Geneva in 1955, and approved by the Economic and Social 
Council by its resolution 663 C (XXIV) of July 31, 1957, and 2076 (LXiQ of May 13, 1977, Rule 53(3). 

31 Basic Principles for the Treatment of Prisoners, adopted December 14, 1990, GA Res. 45/111, annex, 45 U.N. GAOR Supp. 
(No. 49A) at 200, U.N. Doc. A/45/49 (1990), art. 9. See also UN Principles of Medical Ethics relevant to the Rote of Health 
Personnel, particularly Physicians, in the Protection of Prisoners and Detainees against Torture and Other Cruel, Inhuman or 
Degrading Treatment or Punishment, adopted December 18, 1982, GA Res. 37/194, principle. 1. 

'* Convention on the Elimination of All Forms of Discrimination against Women (CEDAW), adopted December 18, 1979, G A res. 
34/180, 34 U.N. GAOR Supp. (No. 46) at 193, U.N. Doc. A/34/46, entered into force Septembers, 1981. 

35 UN Committee on the Elimination of Discrimination against Women, "Violence against Women," General Recommendation 
No. 19, UN Doc. A/47/38 (1992), http://www.un.0rg/womenwatch/daw/cedaw/recommendations/recomm.htm#recom19 
(accessed October 10, 2008), para. 24(11). 

2,6 farmer v. Brennan, 511 U.S. 825 (1984). 

37 While the standard of treatment in the immigration detention context under the Fifth Amendment continue to be denned, 
federal case law has largely established that it at least prohibits conduct that would violate the Eighth Amendment in the 
prison context Jones v. Blanas, 393 F-3d 918, 931 -934 (9th Cir. 2004). See also Hydride v. Hunter, 500 f.jA 978, 994 (9th Cir. 
2007) (summarily reversed on other grounds in Hunter v. Hydrick, 129 S. Ct. 2431, 174 L. Ed. 2d 226 (2009)) (finding that "the 
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are relevant to practices that may facilitate the sexual harassment of individuals in custody. 
Federal courts have held that those privacy protections prohibit male guards from strip- 
searching female prisoners/ 8 conducting intrusive pat-frisks, 29 or engaging in inappropriate 
visual surveillance. 30 Federal law contains specific criminal penalties for both sexual assault 
of federal prisoners and detainees and any sexual contact with detained persons by guards 
in federal facilities. 3 ' 

Recognizing an urgent need to proactively combat sexual abuse in custodial settings, 
Congress passed the Prison Rape Elimination Act in 2003. 3 * The act establishes a plan for 
assessing the extent of rape in custodial settings and for scaling up the government's 
prevention and response efforts. The act created a commission of experts tasked with 
studying the problem and developing recommended standards for use in prisons, jails, and 
detention centers. In June 2009, the commission published its findings and 
recommendations, including sections specific to immigration detention. 33 While PREA 
mandated that the Department of Justice (DOJ) issue standards within a year of receiving the 
commission's recommendations, DOJ has yet to do so. 



Eighth Amendment provides too little protection for those whom the state cannot punish'); Edwards v. Johnson, 209 F.36 772, 
778 (sth Cir. 2000) (holding that the same standard applies to immigration detainees as to pre-trial detainees). But see 
Medina v. O'Neill, 838 F.ad 800, 803 (5th Cir. 1988). 

** Hardin v. Stynchcomb, 691 F.2d 1364 (11th Cir. 1982), rehearing denied, 696 F.2d 1007 (11th Cir. 1983); Canedy v. Boardman, 
16 Fjd 183 (7th Cir. 199«)- 

** Jordan v. Gardner, 986 F.2d 1521 (9th Cir. 1993); Smith v. Fairman, 678 F.2d 52 (7th Cir. 1982); Madyun v. Franzen, 704 F.2d 
954 (7th Cir. 1983), cert, denied, 464 U.S. 996 (1983). 

30 Fortner v. Thomas, 983 F.2d 1024 (11th Cir. 1993); Cookish v. Powell, 945 F.2d 441 (1st Cir. 1991); Cumbey v. Meachum, 684 
F.2d 712 (10th Cir. 1982); Lee v. Downs, 641 F.2d 1117 (4th Cir. 1981). 

31 18 U.S.CA § 2243(b) (Lexis 2010). 

33 Prison Rape Elimination Act of 2003, Pub. L 108-79, 117 Stat 972 (2003), 42 U.S.CA. SS 15601-09 (Lexis 2010). 

33 National Prison Rape Elimination Commission Report, June 2009, http://www.ncjrs.gov/pdffiles1/226680.pdf (accessed 
July 19, 2010). 



Human Rights Watch | August 2010 



ICE.201 2FOIA1 38680001 84 

BEST AVAILABLE COPY 



Known Incidents and Allegations 



The recent allegations of sexual abuse in detention are far from unprecedented. The 
summaries below reflect complaints of abuse from detention facilities around the country, 
including from Texas, Florida, New York, California and Washington State. While most of the 
reported incidents have involved the abuse of female detainees, including transgender 
women, men have also reported sexual abuse. The reports highlighted here occurred since 
the formation of ICE in 2003, however, reports of problems of sexual abuse in detention date 
back to ICE's predecessor agency, the Immigration and Naturalization Service. 34 

Texas 

Five women detained at the Port Isabel Service Processing Center in Texas were assaulted in 
2008 when then-guard Robert Luis Loya entered each of their rooms in the detention center 
infirmary, where they were patients, told them that he was operating under physician 
instructions, ordered them to undress, and touched intimate parts of their bodies. In April 
2010, just one month prior to the most recent alleged assaults at Hutto, a federal judge 
sentenced Loya to three years in prison to be followed by community supervision for the 
assaults against the female immigration detainees. 35 According to the Department of Justice, 
Loya, who had been employed by a private contractor to work at the facility, admitted to 
sexually touching the five women. He stated in his guilty plea that he sought out duty in the 
detention center's medical unit in order to gain access to the medical isolation rooms. The 
known assaults occurred in March and April of 2008, but Loya had worked as a guard for six- 
and-a-half years before he was dismissed when these assaults came to light. 

In May 2007, when Hutto still functioned as a family detention center, a young boy was 
sleeping in a crib inside his mother's cell when a guard entered and had sexual contact with 
her. Video surveillance captured the guard, employed by private contractor Corrections 
Corporation of America (CCA), crawling out of the cell in the middle of the night in an 



34 See e.g., Women's Commission for Refugee Women and Children (now Women's Refugee Commission), Behind Locked 
Doors: Abuse of Refugee Women at the Krome Detention Center (October 2000); F1AC, INS Detainees in Florida: A Double 
Standard of Treatment (December 2001); F1AC, INS Detainees in Florida: A Double Standard of Treatment (Supplement) 
(January-April 2002); Mark Dow, American Gulag, 2004, University of California Press, Berkeley and Los Angeles, CA, pp. 3, 52, 
i«. *39- 

,s Department of Justice, Office of Public Affairs, "Detention Officer Sentenced for Repeated Sexual Abuse of Detainees," April 
7, 2010, http://www.iustice.gov/opa/pr/2010/April/10-crt-380.html (accessed July 15, 2010). 
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apparent failed attempt to evade security cameras. 36 CCA fired the guard, but he never faced 
criminal prosecution by either state or federal authorities. According to an ICE spokesperson, 
the police investigation concluded that the sexual contact had been consensual. 37 In any 
Bureau of Prisons facility in the US, the same incident would have constituted a crime 
because federal law criminalizes sexual contact between guards and those in their 
custody. 38 However, at the time, that particular provision of the federal criminal code applied 
only to facilities under the authority of the Department of Justice. Immigration facilities had 
been under the authority of the DOJ until 2003, but then authority passed to the newly 
created Department of Homeland Security. Consequently, the statutory provision did not 
cover sexual misconduct in ICE facilities at the time of the incident at Hutto. Later in 2007, a 
legislative amendment was passed to make the provision coverall federal facilities. 35 

The South Texas Detention Complex in Pearsall, Texas has also been dogged by reports of 
sexual abuse of detainees. 40 In 2008, media outlets reported detainees attesting to frequent 
sexual abuse. One such report stated that documents obtained through a Freedom of 
Information Act request described an investigation into an alleged assault of a detainee from 
Mexico by a private security guard which led to his firing but did not result in prosecution. 41 
According to the report, the documents also said that another detainee had reported 
multiple sexual assaults. 43 

In the summer of 2009, the Women's Refugee Commission received numerous reports of 
sexual assault at the Willacy Detention Center in Raymondville. 43 In at least one case, a 
lawsuit was filed by the victim, who was transferred to the Port Isabel center after the 
allegations were made. The allegations received by the Women's Refugee Commission 



Tessa Moll, "Crime without punishment: Sexual assault at T. Don Hutto falls through cracks of justice system," Taylor Daily 
Press, January 21. 2008, http://www.detentionwatchnetwork.org/node/s26 (accessed |uly 15, 2010). 

37 Patricia J. Rutland, "WilCo's Latest Snafu," Austin Chronicle, November 2, 2007, 
http://www.austinchroniclexom/gyrobase/lssue/story7oid-old%3A$$6552 (accessed July 15, 2010). 

38 18 U.S.C.A. § 2243(b) (Lexis 2010). 

39 Consolidated Appropriations Act, 2008, Pub. L. No. 110-161, Oiv E, Title V, 121 Stat. 2082. § 554, Dec. 26, 2007. 
*° Brian CoUfster, "Claims of Sexual at Immigration Facility," WOAI.com, May 6, 2008, 

http://detentionwatchnetwork.org/node/862 (accessed July 15, 2010); Brian Collister, "Guards Confirm Sexual Assault Claims 
at Immigrant Prison," WOAI.com, May 16, 2008, http://www.texascivilrightsproject.org/7p~242 (accessed July 15, 2010); 
Brian Collister, "More Sex Assault Allegations at Immigrant Detention Center," WOAI.com, December 29, 2008, 
http://www.woai.com/content/troubleshooters/story/More-Sex-Assault-Allegations-at- 
lmmigrant/Z2ejwXKFKoCoNC8ihzKAug.cspx (accessed July 15, 2010). 

41 Brian Collister, "More Sex Assault Allegations at Immigrant Detention Center," WOAI.com, December 29, 2008. 
Ibid. 

43 Email communication from Michelle Brane, detention and asylum program director, Women's Refugee Commission, to 
Human Rights Watch, August 1, 2010. 
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included not only assaults by guards on women, but also one alleged incident in which a 
guard locked a female detainee in a room with a male detainee to whom he "owed a favor," 
so that he could rape her. These reports came from various sources, including former staff at 
the facility who wished to remain anonymous. These alleged incidents were reported to Dora 
Schriro in August of 2009 and she responded by immediately going to Willacy herself to 
investigate and conduct interviews. 

Children, too, have apparently been subject to alleged abuse in Texas immigration detention 
facilities, although their care is overseen by the US Department of Health and Human 
Services (DHHS), rather than ICE. Nine Central American children, one of whom was 
identified as 16 years old, reported sexual and physical abuse while in the custody of Texas 
Sheltered Care, a facility in Nixon, Texas, contracted by DHHS."" According to claims 
submitted in a lawsuit, the children were fondled, groped, and forced to perform oral sex on 
one guard, and some were beaten by other guards. Although one guard was eventually 
prosecuted and convicted of sex abuse, the suit claims that the children's allegations were 
initially met with retaliation and cover-up attempts by facility officials. Children who 
complained were reportedly transferred punitively to other facilities, denied food, made to 
sleep on the ground, and deprived of access to medical care. 

Florida 

In September 2007, a female detainee was being transported between two Florida detention 
facilities when the ICE agent transporting her took her to his home and raped her. "I was 
scared for my life," the woman said in an interview with The Miami Herald. "He had a gun. 
He's a big man, and I was in his custody. I expected him to protect me, not to take advantage 
of me."* 5 The woman, a mother of two and a 12-year resident of the US originally from 
Jamaica, told another detainee at the second facility what had happened and that detainee 
told the authorities. The ICE agent, Wilfredo Vazquez, was fired and brought up on federal 
charges for the assault. In 2008, Vazquez and the prosecution reached an agreement that 
dropped the more severe charge of aggravated sexual abuse but in which he was sentenced 
to more than seven years in prison for sexual abuse.* 6 



** Hernan Rozem berg, "Children claim repeated sex abuse," San Antonio Express-News, February 16, 2008. 

* s Alfonso Chardy and Jay Weaver, "Agent charged with raping woman," The Miami Herald, November 17, 2007. 

46 Jay Weaver, "Ex-ICE agent: I had sex with immigration detainee," The Miami Herald, April 4, 2008, 
http://www.detentionwatchnetwork.org/node/808 (accessed July 15, 2010). 
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Michelle N., 47 a trafficking victim, was sexually assaulted in 2007 in a Florida jail in which 
ICE had a contract for bed space. 48 At this facility, immigration detainees were housed in the 
same dormitory as individuals arrested on criminal charges. Another detainee told her 
attorney that women held on criminal charges had sexually abused Michelle. N. while she 
was partially incapacitated by sedatives, which had been prescribed by the jail health staff 
for her mental health concerns. Michelle's attorney immediately reported the allegations to 
the jail and to ICE in writing. Although the jail moved Michelle to another dormitory, the 
authorities did not contact the attorney and, to the attorney's knowledge, did not take any 
further action. 

Washington State 

Two detainees at the Northwest Detention Center in Tacoma, Washington, reported to 
student, faculty, and nongovernmental organization researchers that they experienced 
sexual harassment. The harassment included one guard asking about detainees' sexual 
activity and referring to their genitals, and another making perceived advances on a detainee 
and rubbing the detainee's buttocks "in an effort to 'wake him up.'" 49 The incidents were 
documented in a July 2008 report by the Seattle University School of Law International 
Human Rights Clinic and OneAmerica based on interviews with detainees between 
September 2007 and April 2008. The report also discussed complaints from five detainees 
about strip searches, some of which took place following attorney visits. One female 
detainee quoted in the report said, "Here we were stripped completely naked, a female 
officer told me to open my legs wide and she peeped into my vagina and later, she asked me 
to turn my back-side and expose my anus [by separating the cheeks with her hands), I was 
told to cough several times while in this position— with the officer looking at my private parts. 
We were forced to subject ourselves to this dehumanizing treatment. For several days 
afterward I wept and have continued to have nightmares about this treatment." 50 



47 Michelle N. is a pseudonym used to protect the woman's privacy. 

** Human Rights Watch telephone interview with Florida attorney, June 29, 2010. 

49 Seattle University School of Law International Human Rights Clinic and OneAmerica, 'Voices from Detention: A Report on 
Human Rights Violations at the Northwest Detention Center in Tacoma, Washington,* July 2008, 
http://www.taw.seattteu.edu/documents/news/archive/2008/DRRnal.pdf (accessed Jury 15, 2010), p.43. 

50 Ibid., p. 44. 
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Arizona 

In mid-2006, Lydia S., 51 a 4i-year-old domestic violence survivor and mother of two, was 
being held by ICE in a contracted detention center in Arizona. 52 Also contracted to other 
government agencies, the detention center accepted a large transfer of prisoners in criminal 
custody from California during Lydia's period of detention. The facility transferred the 
criminal justice prisoners into the same dormitory that housed the ICE detainees. When the 
prisoners arrived, the guards conducted a search for contraband that still made Lydia 
shudder when she recounted it in an interview with Human Rights Watch two years later. She 
said that the guards required everyone in the dorm, including the immigration detainees 
who had already been in custody in the center, to strip completely naked and walk in a circle 
in front of the female guards. Lydia resisted but was commanded by one of the guards to 
remove her clothes. After walking in a circle, the women were instructed to bend over and 
cough to determine whether they were carrying drugs. The indignity of the search deeply 
upset Lydia and led her to withdraw from engaging with facility staff. "I didn't file a request 
for two whole weeks," she said. "All I could do was cry. I was in shock." 

Rose L., 53 held by ICE for over 14 months in 2007 and 2008, was called three times for 
vaginal examinations by a particular male member of the medical staff at a detention facility 
in Arizona. 54 On none of the occasions had she complained of a gynecological problem, and 
on none was a nurse present when the male staff member conducted the exam. She told 
Human Rights Watch that she and six other detainees who had similar experiences filed a 
grievance. "I decided I'm going to grieve that man because I felt like he is truly hurting my 
pride as a woman," she said. The grievance was effective in the immediate term: she 
reported that two days later, he was fired and escorted from the building. However, nothing 
further was done to follow up with her about the effect the abuse had on her. 

New York 

In the course of a confidential assessment by the American Bar Association, two detainees 
at a Queens detention facility reported that a guard "displayed extremely unprofessional 
behavior towards detainees over a period of several years, including taking some of his 
clothes off and simulating sexual acts with detainees, stating jocularly that he wanted to 
have sex with detainees, and cursing routinely in his speech. When detainees complained, 



M Lydia S. Is a pseudonym used to protect the woman's privacy. 

52 Human Rights Watch interview with Lydia S. (pseudonym), Arizona, May 200S. 

SJ Rose L. Is a pseudonym used to protect the woman's privacy. 

54 Human Rights Watch interview with Rose L. (pseudonym), Arizona, May 2008. 
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the [facility] tour commander and security chief dismissed the concerns, stating that [the 
officer] was crazy and that they could not help." 55 Neither the detainees' grievance lodged 
with the facility nor the copy directed to the DO] received a response. The detainees' 
allegations became public in a July 2009 report from the National Immigration Law Center 
that revealed information from hundreds of documents obtained through discovery in 
litigation with the government, including the previously confidential ABA assessment from 
2004. 56 

New Jersey 

Immigration detainees at the Hudson County Correctional Center reported to DHS inspectors 
that a guard used a camera phone to take pictures of them leaving the shower and the 
bathroom and when they were sleeping. 57 After receiving the reports from the detainees in 
July 2005, the DHS Office of Inspector General interviewed the officer, who denied the 
allegations, and referred the incident to the ICE Office of Professional Responsibility. 

Wisconsin 

A Thai woman detained on immigration charges at a Wisconsin jail was sexually assaulted 
by other detainees but received no help from the jail guards to whom she reported the abuse, 
according to a 2007 briefing paper prepared by the National Immigrant Justice Center, which 
provided the woman with legal representation. 58 The center reports that the woman was 
unable to tell her attorney of the assaults for three months because the jail did not give her 
the opportunity to have a private telephone conversation. During that time, the guards did 
not provide her with help to escape the abuse, even after one incident led to her 
hospitalization. 

California 

Before a hearing of the National Prison Rape Elimination Commission in December 2006, 
Mayra Soto (whose name is now Esmeralda Soto) testified about her experience being 

55 Ibid., p. 63. 

' 4 National Immigration Law Center, et at., "A Broken System: Confidential Reports Reveal Failures in U.S. Immigrant 
Detention Centers," July 2009, http://www.nilc.org/immIawpolicy/arrestdet/A-Broken-System-2009-07.pdr (accessed July 15, 
2010). 

57 Office of Inspector General, DHS, "Treatment of Immigration Detainees Housed at Immigration and Customs Enforcement 
Facilities," December 2006, http://trac.syr.edu/immigration/Ubrary/P1598.pdf (accessed August 13, 2010), p. 29. 

58 National Immigrant justice Center, Briefing Paper for the United Nations Special Rapporteur on the Rights of Migrants re: 
The Situation of Women Detained in the United States, April 16, 2007, 

http://www.immigrantwomennetwork.org/Resources/Brienng%20Paper_Women%20in%20Detention_UN%20Special%20Ra 
pporteur%2O2OO7%20O4%20i7%2oFINAL.pdf (accessed Jury 15, 2010). 
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sexually assaulted and otherwise mistreated as a transgender woman in ICE custody." Soto 
was detained at the San Pedro Service Processing Center in December 2003. While she 
waited in a holding cell to speak with her attorney, she said a guard came in and forced her 
to perform oral sex on him. He left for a short time and then came back and commanded her 
to do it again. 

In her testimony about the assault, Soto emphasized the trauma caused by not just the 
assault, but by the events that followed her reporting of it. She said she continued to have 
flashbacks of having to wait overnight to wash out her mouth because of delays in arranging 
for evidence collection. The distress and depression she experienced following the assault 
went largely untreated and she had difficulty eating and sleeping. She felt hostility and 
pressure to retract her accusation from the other guards at the detention center. The guard 
who assaulted her was fired, but took a plea in the criminal case, resulting in a sentence of 
just six months, plus probation. 

When she was detained again at the same facility in May 2005, following her deportation 
and subsequent return to the US, she was told that another transgender detainee who had 
been released had been mistaken for her and murdered in apparent retribution forthe rape 
charges brought against the guard. When Soto was detained this second time, the facility 
housed her in a unit with the general male population, where she was subject to sexual 
harassment. After being physically injured in a fight between two detainees who claimed to 
"own her," she was placed in protective custody. The protection, however, amounted to 
solitary confinement. 

In another incident, a woman detained at a contract facility run by CCA in San Diego reported 
being raped by a guard while on work detail. 60 According to the Office of the Inspector 
General at DHS, which documented the report in an audit of five facilities published in 
December 2006, the guard was fired following an investigation, but the Department of 
Justice declined to pursue criminal charges. 61 The audit also found a complaint from 
December 2004 alleging that a guard had conducted a "physically abusive 'pat down' search 
that was followed up by a strip search conducted within view of other detainees." 62 



59 Mayra Soto, Testimony before the National Prison Rape Elimination Commission Testimony, Los Angeles, December 13, 
2006. http://www.justdetention.org/en/NPREC/esmeraldasoto.aspx (accessed July is, 2010). 

*° Office of Inspector General, DHS, "Treatment of Immigration Detainees Housed at Immigration and Customs Enforcement 
Facilities," December 2006, p. 28. 

61 Ibid. 

"ibid. 
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Challenges in Policy, Implementation, and Oversight 

|£E has made substantial improvements in its response to sexual assault and abuse, 
particularly in the past three years. In developing the 2008 Performance- Based National 
Detention Standards for its detention facilities, ICE included for the first time a standard on 
sexual assault and abuse prevention and intervention.* 5 The standard required screening 
detainees to identify those with a history of abuse, providing detainees with an orientation 
to sexual assault policies, reporting and investigating all allegations of sexual abuse, and 
providing medical treatment and forensic examinations to victims of abuse. Since drafting 
this new standard, ICE has worked on revising it, taking into account the recommendations 
of the National Prison Rape Elimination Commission and of NGOs, ICE has been especially 
active in soliciting input from the NGO community on this issue since the reports of sexual 
assault at Kutto came out in May 2010. As a result of these efforts, a much -imp roved sexual 
assault standard is expected to be published in the fall of 2010, along with other revised 
detention standards. ICE anticipates that by winter Implementation will have commenced in 
the top 22 facilities that house the majority of the agency's population.** 

Among the improvements expected in the new standard are the expectation that facilities 
show zero tolerance for sexual abuse, more thorough requirements for data collection and 
reporting, and the addition of emergency contraception (EC) to the guidelines for the facility 
medical response. This latter issue Is also to be addressed in a newly created women's 
health standard- The creation of a standard on women's health represents a major step 
forward In ICE'S response to the needs of women in the agenc/s custody. It should be noted, 
however, that sexual assault victims transported outside the facility for specialized care will 
only have access to EC "as available," which will restrict access when victims are taken to 
hospitals that do not provide the intervention. This could arise In the case of certain 
hospitals that object on religious grounds to providing EC. Human Rights Watch interviewed 
a woman in zoo 8 who had been taken to a hospital and then to a separate clinic for 
emergency contraception after she was apprehended by ICE following an assault crossing 
the bolder,* 5 Taking such steps to ensure access to EC for sexual assault victims should be 
required of all detention centers. 



ICE/MO Htentlon SUfldtrd Nfc 14, "Sexual Abuse and Alsault Prmflttan and InterVtntiHi," Ueufnfcar a, aoofi, 
htt)i://Hir«,lc«.^/datLlb/PBNJ)S/pdf/HNwL^uK^ [iccess*d July 15. inn). 
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As detailed below, ICE has agreed to revise its search and transportation policies to address 
concerns regarding safety in those contexts. Although further policy changes are in order, 
taken together, the changes expected in the new standards have the potential to greatly 
enhance the prevention of and response to sexual abuse in ICE custody. 

However, these improvements will only be effective if and when they are implemented. ICE 
has not yet published the standards and once they are published, plans to roll them out 
gradually. This will mean that some facilities could remain without any standard for some 
time, as some facilities still operate under the 2000 standards, which did not include a 
standard on sexual assault. Further, in the long term, improved policies will have little 
impact if detainee safety remains compromised by inadequate opportunities for detainees 
to seek redress and insufficient oversight of the detention system. Highlighted below are 
areas in which there is a continuing need for improvement in ICE's response to sexual 
assault, abuse, and harassment. 

An Inadequate Response to Sexual Abuse and Harassment 

ICE fails to fully inform detainees about the rules governing sexual misconduct and sexual 
harassment. Although federal law now criminalizes sexual contact between guards and 
detainees, the prohibition on such conduct is far from clear at the facility level. Advocates 
report that detainees sometimes deny knowledge of sexual misconduct at their facility, but 
will refer to "alliances" between detainees and guards based on sexual relationships. The 
National Detainee Handbook developed by ICE does not define sexual abuse or sexual 
harassment. ICE has informed Human Rights Watch that it plans to revise the detainee 
handbook to state in plain language the agency's "zero tolerance" for abuse. 66 

Sexual harassment receives sparse and inconsistent treatment in current ICE materials. In 
some instances, the definition of sexual harassment is limited to actions or communications 
"aimed at coercing or pressuring a detainee to engage in a sexual act." 67 This fails to 
encompass egregious acts of harassment— humiliating comments of a sexual nature or 



Human Rights Watch Interview with Andrew Lorenzen-Strait, ICE, August 18, 2010. 

* 7 The 2008 ICE/DRO detention standard on sexual abuse defines detainee-on-detainee sexual abuse or assault as including 
"the use of threats, intimidation, inappropriate touching, or other actions and or communications by one or more detainees 
aimed at coercing and or pressuring another detainee to engage in a sexual act." No mention of communications is made in 
the definition of staff-on-detainee sexual abuse or assault, which focuses on sexual acts, the touching of intimate parts, or the 
attempt of either. ICE/DRO Detention Standard No. 14, 'Sexual Abuse and Assault Prevention and Intervention," pp. 4-5. 
However, in Appendix C to the standard, which is intended for posting in housing units for immigration detainees, "staff 
sexual misconduct" is defined as including "indecent, profane or abusive language or gestures and inappropriate visual 
surveillance of detainees." ICE/DRO Detention Standard No. 14, "Sexual Abuse and Assault Prevention and Intervention," p. 
16. 
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unnecessary viewing of detainees while they undress— that are not directed towards 
instigating a sex act. The new detention standard on sexual assault prevention and response 
will incorporate a definition of sexual harassment that covers indecent, profane or abusive 
language or gestures and inappropriate visual surveillance of detainees. 68 

Unrestricted Searches 

In spite of the non-criminal nature of immigration detention, ICE has adopted a policy that 
imposes few limitations on guards' authority to search detainees and, consequently, opens 
up unnecessary opportunities for abuse of that authority. To conduct a pat-down search of a 
detainee, a guard need not meet any threshold of suspicion of contraband; it is 
contemplated that these searches will be conducted routinely. 6 ' ICE insists this policy is 
necessary to give facilities flexibility in maintaining security. 70 Currently, although cross- 
gender strip searches are only permitted in emergency situations, no restriction is placed on 
cross-gender pat searches. 71 However, ICE has said that the new detention standards will 
prohibit cross-gender pat searches and will allow trans-gender detainees to select the 
gender of the guard searching them. 72 

Transportation Policy Failures 

Sexual assault of detainees in the course of transportation has now been reported on at 
least two occasions. While ICE attributed the most recent incident during transportation from 
Hutto to a failure to follow ICE policies, those policies are themselves insufficient. Despite 
appeals from advocates that the transportation standard be amended to require that a 
female guard be present during transportation of female detainees, the existing standard 
has only required that transporting guards call in the time and mileage they spend 
transporting a female detainee. 73 ICE has announced that the new standard will prohibit a 
single guard from transporting a single detainee of the opposite sex, but will not require the 
presence of a guard of the same-sex unless it is expected that a search of the detainee will 
be conducted during the transport. 7 * The agency says that it cannot require a guard of the 



Human Rights Watch interview with Andrew Lorenzen-Strait, ICE, August 18, 2010. 

69 ICE/DRO Detention Standard No. 13, "Searches of Detainees," December 2, 2008, 
http://www.fce.gov/doclib/PBNDS/pdf/searches_of_detainees.pdF (accessed July 15, 2010), p.4. 

70 Human Rights Watch Interview with Andrew Lorenzen-Strait, ICE, August 18, 2010. 
"ibid. 

71 Human Rights Watch interview with Andrew Lorenzen-Strait, ICE, August 18, 2010. 

73 ICE/DRO Detention Standard No. 3, "Transportation (By Land]," December 2, 2008, 
http://www.ice.gov/doclib/PBNDS/pdf/transportation_byJand.pdf (accessed July 15, 2010), p.4. 

74 Human Rights Watch interview with Andrew Lorenzen-Strait, ICE, August 18, 2010. 
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same gender be present in all transports because of an Equal Employment Opportunity 
Commission ruling that found such a policy constitutes gender discrimination. 75 

Redress 

The existing and forthcoming ICE standards on sexual assault provide for facility staff to 
report allegations of sexual abuse to ICE for administrative investigation and to appropriate 
law enforcement authorities for criminal investigation. However, before allegations can be 
reported to higher authorities they have to be reported in the first instance by the detainees. 
Creating safe spaces for detainees to report abuse is critical for assessing the extent of 
abuse and, most importantly, for ensuring that individual survivors can seek safety and get 
access to needed medical, psychological, and legal services. ICE informs detainees in its 
handbook of multiple ways of reporting abuse, including by calling a toll free number for the 
Office of the Inspector General. 76 However, certain key avenues for reporting abuse are 
flawed. For example, detainees at times have to seek out grievance forms from guards 
overseeing their care, who may be the ones responsible for abuse or may be perceived as 
posing a threat of retaliation. Detainees who do use facility grievance systems to complain 
about detention conditions and related issues report that responses are frequently delayed 
and often unsatisfactory, reducing confidence in the system. 77 In the fall of 2010, ICE plans 
to review the grievance system in consultation with an advisory committee composed of 
nongovernmental organizations. 78 

Moreover, all of the authorities to whom detainees are told they can report are part of, or, 
contracted by the government. ICE has begun to encourage facilities to cooperate with 
community service providers, such as local rape crisis centers, in sexual assault and abuse 
prevention and intervention efforts. An ICE internal working group on the agency's victim 
assistance program will be looking at ways to expand collaboration with providers. 79 To 
make these partnerships effective, ICE leadership should require facilities to permit 
community service providers access to facilities so that they can conduct sexual assault 
awareness activities and can serve as an additional, independent point of contact for 



Human Rights Watch Interview with Andrew Lorenzen-Strait, ICE, August 18, aoio.The Equal Employment Opportunity 
Commission decision is Regina Pratt v. Department of Homeland Security, EEOC Appeal No. 0720050059 (February 23, 2007), 
request for reconsideration denied, EEOC Request No. 0520070398 (May 3, 2007). 

76 ICE Office of Detention and Removal Operations, National Detainee Handbook, February 2009, 
http://www.ice.gov/doclib/pi/dro/nat_det_hndbk.pdf (accessed July 15, 2010), pp. 8-9. 

77 Human Rights Watch, Detained and Dismissed:, pp. 40-42. 

78 Human Rights Watch interview with Andrew Lorenzen-Strait, ICE, August 18, 2010. 
"ibid. 
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detainees who need services or wish to report abuse. They should have opportunities to 
speak with detainees in private so that they can confidentially ask them about their 
treatment at the facility. The community service providers can then work with individual 
detainees on bringing the abuse to the appropriate authorities. 

An additional deficiency in ICE's response to sexual abuse is the lack of standardized 
procedures for ensuring that, once abuse is reported, the victims of the abuse and any 
witnesses are not deported. In addition to taking measures in the short term to prevent 
immediate deportation, ICE should make victims aware that they may be eligible to apply for 
a U-visa, which allows for crime victims to remain in the United States and cooperate with 
law enforcement authorities. As recently as the May incident at Hutto, advocates have faced 
difficulties in establishing that affected detainees were informed of and given access to this 
avenue of relief. ICE indicated that this concern has been noted and that discussions are 
taking place within the Department of Homeland Security on how to address this in the 
future. 80 

Oversight and Accountability 

An overextended, decentralized system of detention subject to few external controls 
continues to put the safety of immigration detainees at risk. The numerous different types of 
facilities used— to which differing detention standards can apply and over which ICE has 
varying degrees of control— have posed a major obstacle to effective monitoring and 
oversight of conditions. Further, a detainee may be moved through a succession of facilities 
with different procedures, heightening the risk that an episode of abuse will go undetected. 
Human Rights Watch has documented the frequent transfers of immigration detainees 
across long distances, which undermine access to legal counsel and to family. 81 Removing 
these support structures can damage not just a detainee's immigration case, but also his or 
her ability to challenge abuses within detention. 

Following extensive criticism of the immigration detention system and the scattered network 
facilities it includes, ICE has explored options for enhancing its control over conditions at 
facilities used by the agency. These efforts have included employing contractors to conduct 
assessments of facility compliance with detention standards, staffing the 40 facilities 
holding the most ICE detainees with detention monitors (first contracted monitors, then 



80 ibid. 

81 Human Rights Watch , Locked Up Far Away: The Transfer of Immigrants to Remote Detention Centers in the United States, 
December 2, 2009, http://www.hrw.org/node/86789 (accessed July 15, 2010). 
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federal officials), and concentrating detainees in fewer facilities to allow for closer oversight. 
It is notable, however, that the recent incident at Hutto took place in spite of these efforts. 



ICE's efforts have focused on enhancing its own oversight, but as advocates have noted, the 
agency has resisted opening up the detention system to external oversight. Most notably, 
ICE has refused to issue legally binding regulations governing detention conditions, stating 
that the flexibility of standards allows for meaningful change. 82 However, regulations would 
provide stronger protection for detainees and enhance their ability to seek redress for 
violations in courts of law. Further, the limited access to facilities available to outside 
community service providers and advocacy groups contributes to making the detention 
system a place where abuses can be hidden until, often, the victims are shipped away. 



8J Human Rights Watch interview with Andrew Lorenzen-Strait, ICE, August 18, aoio. 
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Recommendations 



To the Department of Homeland Security 

« Institute legally binding detention standards applicable across all types of 

immigration detention facilities. Issue regulations with standards for conditions of 
detention in ICE custody, so that the standards have the force of law. 

• Appoint a Prison Rape Elimination Act coordinator. Augment the capacity of the 
Office of Civil Rights and Civil Liberties by establishing a position dedicated to 
implementation of the Prison Rape Elimination Act. One function of such a position 
would be to coordinate trainings for ICE headquarters, field office, and detention 
facility staff. 

• Publish Information on reported incidents of sexual assault. DHS should also 
cooperate with the Bureau of lustice Statistics on research into the prevalence of 
sexual assault and abuse, and make the findings publicly available. 

To Immigration and Customs Enforcement 

• Ensure that reports of sexual abuse are thoroughly investigated. Investigations 
should include an inquiry into the actions or failures to act by all ICE employees and 
contractors responsible for that facility. Without compromising victim confidentiality, 
the results and progress of investigations should be made public. ICE should 
cooperate with the Department of Justice and law enforcement authorities to ensure 
that criminal sanctions are pursued where appropriate. 

• Expedite implementation of the detention standard on sexual assault and abuse 
prevention and intervention across all facilities holding ICE detainees. Special 
attention should be given to the swift implementation of the detention standard on 
sexual assault and abuse prevention and intervention. The standard was first 
included in the 2008 Performance Based National Detention Standards. However, 
those standards have not been put into effect across all facilities, meaning that 
some facilities have no standards at all on this issue. The 2008 standard has since 
been revised, but the new version has not been released publicly. ICE should 
expedite the publication and implementation of the new standard. 

• Improve the monitoring of facility compliance with detention standards. Monitoring 
should be carried out by multiple independent, nongovernmental organizations that 
do not contract with ICE for other services. Contracts for monitoring should be non- 
renewable to eliminate incentives for biased reviews. The monitoring should include 
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random inspections with unlimited access to the facility and should allow for 
detainees to speak privately with monitors during inspections. The monitors' 
findings should be made public. 

• Require detention centers to facilitate on-site access for local community providers 
of support services for sexual assault survivors. Wherever a willing, reputable 
community provider of services to sexual assault survivors is available for 
partnership, facilities should be required to coordinate with the provider on 
prevention and response programs, including arranging for the provider to have 
access to the facility for information sessions and consultations with the detainee 
population. 

• Standardize procedures for ensuring access to appropriate immigration relief and 
release from detention for victims and witnesses. Formal procedures should be 
developed to ensure detainees are apprised of and given access to avenues of 
immigration relief, such as the U- and T-visas, which allow victims of crime and of 
trafficking, respectively, temporary leave to stay and cooperate in the investigation 
of the crimes, with the potential to later adjust to permanent status. This should 
happen as a matter of course on taking someone into custody and in particular 
following allegations of abuse. Formal procedures should also be developed to 
prevent deportation of potential victims and witnesses, and to explore possibilities 
for their release. ICE should create a publically available U-visa certification policy 
that clarifies a process for certification and how an individual would know she or he 
is eligible. 

• Eliminate cross-gender searches. Ensure that the recently announced change to 
prohibit guards from conducting cross-gender body searches is included in the final 
revised standard. 

• Require reasonable suspicion for pat searches on detainees within detention 
facilities. After a detainee has been searched upon admission to a facility, 
reasonable suspicion should be required to justify additional intrusions on their 
privacy. 

• Ensure that detainees are fully informed about their rights with respect to sexual 
assault, abuse, and harassment. This should include amending the detainee 
handbook to include definitions of sexual abuse and sexual harassment so that the 
prohibition on sexual contact between guards and detainees is clear. Handbooks 
and complaint procedures at all facilities should be translated into multiple 
languages. 
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• Institute procedures for ensuring the safety of detainees at a heightened risk of 
abuse. Procedures should address how to determine the safest housing 
assignments for detainees at heightened risk of abuse, including detainees with 
mental disabilities and mentally ill detainees, especially those on medication. 

• Ensure access to appropriate medical treatment for survivors of assault. Whether 
detainees are treated inside or outside the facility for sexual assault, they should 
have access to the full range of treatment options, including for sexually transmitted 
diseases and emergency contraception. 

To the Department of Justice 

• Issue regulations based on the National Prison Rape Elimination Commission's 
recommendations without delay. PREA called for DO) to propose regulations on 
prison rape within one year of receiving the recommended standards from the 
National Prison Rape Elimination Commission. That year has passed with no 
regulations. 

• Review the department's experience in prosecuting sexual assault and abuse in 
immigration detention. In conjunction with ICE, conduct a review of reported cases of 
sexual assault and abuse to identify any procedural obstacles that have inhibited 
the prosecution of perpetrators of abuse. 

To the US Congress 

• Demand disclosure of ICE records related to sexual assault, abuse, and harassment 
in detention. Require ICE to produce records detailing the number of reports of such 
misconduct received through multiple possible channels (the ICE Office of 
Professional Responsibility, the DHS Office of Inspector General, and the Joint Intake 
Center, among others) and the action taken in response to these reports. 

• Pass legislation setting standards. Write into law minimum standards for conditions 
at all types of immigration detention facilities nationwide. 
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U.S. Department of Homeland Security 
800 North Capitol Street NW, #585 
Washington, DC 20536-5009 




U.S. Immigration 
and Customs 
Enforcement 



February 3, 2011 

Mr. David Shapiro 
American Civil Liberties Union 
National Prison Project 
915 15 th Street, NW 7 th Floor 
Washington, D.C. 20005 

RE: ICE FOIA Case Number 2011FOIA4893 

DHS FOIA Case Number DHS/OS/PRIV 11-0372 

Dear Mr. Shapiro: 

This acknowledges receipt of your Freedom of Information Act (FOIA) request to the U.S. 
Department of Homeland Security (DHS), Immigration and Customs Enforcement (ICE), dated 
January 27, 201 1 . You have requested copies of the following documents between January 1, 2007 
and the present: 

1 . All records containing allegations of sexual abuse of immigration detainees during the 
relevant period, and all records containing responses to such allegations. 

2. All records concerning investigations of sexual abuse of immigration detainees alleged to 
have occurred during the relevant period. 

3. All communications concerning sexual abuse of immigration detainees alleged to have 
occurred during the relevant period. 

4. All documents concerning efforts by DHS to assist law enforcement and non-profit advocacy 
groups in locating people alleged to have suffered sexual abuse in immigration detention. 

5. All current policies and procedures concerning the prevention of sexual abuse of immigration 
detainees. 

6. All current policies and procedures concerning the reporting, tracking, and record keeping of 
sexual abuse of immigration detainees. 

7. All current policies and procedures concerning the investigation of sexual abuse of 
immigration detainees. 

8. All current policies and procedures concerning the disciplinary procedures applicable to 
person alleged to have committed sexual abuse of immigration detainees. 

9. All current policies and procedures concerning the services offered to immigration detainees 
subjected to sexual abuse. 

1 0. All documents that are used to track or that show the number of sexual abuses of immigration 
detainees alleged to have occurred at any point during the relevant period. 

1 1 . All documents that are used to track or that show the number of complaints, received during 
the relevant period by any component of DHS or by private contractors involved in 
immigration detention, concerning sexual abuse of immigration detainees. 
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12. All documents that are used to track or that show the number of investigations concerning 
sexual abuse of immigration detainees commenced by any component of DHS at any point 
during the relevant period. 

13. All documents that are used to track or that show the number of instances at any point within 
the relevant period in which any component of DHS found an allegation of sexual abuse of 
immigration detainees to be substantiated. 

14. All documents that are used to track or that show the number of instances at any point within 
the relevant period in which ICE personnel and/or private contract personnel were disciplined 
in connection with sexual abuse of immigration detainees. 

15. All documents that are used to track or that show the number of instances at any point within 
the relevant period in which any component of DHS referred incidents of sexual abuse of 
immigration detainees to state, local, or federal law enforcement authorities for possible 
prosecution. 

16. All memoranda and directives prepared during the relevant period by the DHS Office of 
General Counsel and/or the ICE Office of Principal Legal Advisor concerning applicability 
of the Prison Rape Elimination Act to immigration detainees. 

In addition, you have requested expedited review, news media status, and a waiver of fees. A copy 
of your FOIA request is enclosed. 

Your request was received in this office on January 28, 201 1, and was assigned the above-referenced 
FOIA tracking number. 

As to your request for expedited review, 5 U.S.C. § 552(a)(6)(E)(i) states that "each agency shall 
promulgate regulations . . . providing for expedited processing of requests for records." There are 
two categories of requests that merit expedited review under DHS FOIA regulations: (1) requests 
for which a "lack of expedited treatment could reasonably be expected to pose an imminent threat to 
the life or physical safety of an individual;" or (2) where there is "an urgency to inform the public 
about an actual or alleged federal government activity, if made by a person primarily engaged in 
disseminating information." 1 

It appears that you have requested expedited treatment on the basis of "an urgency to inform the 
public about an actual or alleged federal government activity, if made by a person primarily engaged 
in disseminating information." 2 Under DHS FOIA regulations, a requester seeking expedited 
treatment on this basis, "if not a full-time member of the news media, must establish that he or she is 
a person whose main professional activity or occupation is information dissemination, though it need 
not be his or her sole occupation." 3 Such requests must also "establish a particular urgency to 
inform the public about the government activity involved in the request, beyond the public's right to 
know about government activity generally." 4 

Based upon my review of the information contained in your request, I have determined to deny your 
request for expedited processing. You have not provided any evidence that information 
dissemination is your main professional activity, nor have you adequately demonstrated a particular 
urgency to inform the public regarding the subject matter of your request, beyond the public's 
general right to know about government activity. 



, 6C.F.R.§5.5(d)(l)(i),(ii). 

2 6 C.F.R. § 5.5(d)(ii). 

3 6 C.F.R. § 5.5(d)(iii). 
'Id. 
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Since your request does not meet the criteria for expedited review, ICE will place your request in the 
queue for processing in the order in which it was received. Simple requests are answered more 
quickly and will be placed on the fast track of our multi-track processing system. More complex 
requests, including those calling for a particularly large volume of records, are segregated into a 
group designated as complex requests. These requests require significantly more processing time 
and are processed separately in the order in which received. Unfortunately, we cannot predict 
exactly when your request will be processed, as we currently have a backlog of such requests. We 
have, however, already initiated a search for responsive records. ICE is devoting additional staff and 
resources to reducing our backlog and is using its best efforts to process all requests with due 
diligence on a first-in, first-out basis. 

Regarding your fee status request, I have determined to deny your request for "representative of the 
news media" status. DHS FOIA regulations specifically define "representative of the news media" 
as "any person actively gathering news for an entity that is organized and operated to publish or 
broadcast news to the public." 5 Based on the information contained in your letter, I am denying your 
request for this fee status because you have not presented a convincing argument that ACLU is an 
entity organized and operated to publish or broadcast news to the public. 

Although your request for "representative of the news media" status is denied, you are entitled to 
two hours of search time and 100 pages of releasable records free of any charges. 6 Should search 
time exceed two hours and duplication costs exceed 100 pages, we will charge you in accordance 
with DHS FOIA regulations. In accordance with DHS regulations, this letter also confirms your 
agreement to incur all applicable fees involved in the processing of your request, up to the amount of 
$25.00. 7 

I have determined to hold your request for a fee waiver in abeyance pending the review and 
quantification of responsive records. Provisions of the Act allow us to recover part of the cost of 
complying with your request. Should ICE assess any search or duplication fees, we shall charge you 
for records in accordance with the DHS Interim FOIA regulations as they apply to non-commercial 
requestors. As a non-commercial requestor, you are entitled to the first 100 pages, and the first two 
hours of search time, at no cost. After that, you will be charged 10-cents a page for duplication, and 
a per quarter-hour rate for search time. The rate for which you will be charged search time - $4.00, 
$7.00, and/or $10.25 - is based on the hourly wage of the personnel completing the search. We will 
construe the submission of your request as an agreement to pay up to a total of $25.00 in fees, and 
you will be contacted before any further fees are accrued. 

You have the right to appeal ICE's determination to deny your request for expedited review and for 
media status. Should you wish to do so, you must send your appeal and a copy of this letter, within 
60 days of the date of this letter to the following address: 

U.S. Immigration Customs Enforcement 
Office of Principal Legal Advisor 
U.S. Department of Homeland Security 
800 North Capitol Street, N.W., Room 585 
Washington, D.C. 20536-5009 



'6C.F.R. §§ 5.11(b)(6). 
6 6C.F.R. § 5.11(d)(3). 
'6C.F.R. §5.11. 
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Your envelope and letter should be marked "FOIA Appeal." Additional information on submitting 
an appeal is set forth in the DHS regulations at 6 C.F.R. § 5.9. 

The Office of Government Information Services (OGIS) also mediates disputes between FOIA 
requesters and Federal agencies as a non-exclusive alternative to litigation. If you are requesting 
access to your own records (which is considered a Privacy Act request), you should know that OGIS 
does not have the authority to handle requests made under the Privacy Act of 1 974. If you wish to 
contact OGIS, you may email that entity at ogis@nara.gov or call 877-684-6448. 

If you need to contact our office again about this matter, please refer to FOIA case number 
2011FOIA4893. This office can be reached at (202) 732-0300. 




Catrina M. Pavlik-Keenan 
FOIA Officer 

Enclosures: 1/27/1 1 FOIA Request 

2/2/1 1 DHS Referral Letter 
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United States Department i 

, D.C 20520 



Mr. Alexander A. Abdo 
American Gvil Liberties Union 
125 Broad Street, 18th Floor 
New York, NY 



Dear Mr. Abdo: 

This is in response to your Freedom of Information Act/Privacy Act 
(FOIA/PA) request dated October 16, 2009, for copies of all documents 
concerning autopsy reports and death, certificates, relating to the deaths of 
any individuals apprehended after September 1 1 , 2001, and held by the U.S. 
at military bases or detention facilities outside the U.S. and all records 
related to investigations, inquiries or disciplinary proceedings initiated as a 
result of any death of detainees. 

We will begin the processing of your request based upon the information 
provided in your communication. We will notify ; 
material has been retrieved and reviewed. 



We wish to advise you that the cut 
the date you have given the 
frame, or the date the search initiated. 



is either 




Fees 



The Freedom of Information Act (FOIA) requires agencies to assess fees to 
recover the direct costs of processing requests, unless a fee waiver ] 
granted. 



Office cf Information Programs and Services 
U.S. Department cf State, SA-2 
SVasMtrtgtott, DC20522-81W 



Inquiries; 

Phone: i -202-26 IS484 
FAX: /-202-26ISS79 
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According to our regulations, by making a FOIA request, you have agreed to 
pay all applicable fees up to $25 unless a fee waiver has been granted. You 
may specify a willingness to pay a greater amount If the estimated fees 
exceed this limit, you will be notified. 

Q ! You have stated your willingness to pay „ 



I Please let us know if you are willing to pay the fees that will be 
incurred in the processing of your request You may set a limit of the 
maximum amount that you wish to pay. Please be advised that 
without an agreement to pay fees, your request will be processed 
without cost up to the required first 2 hours of search time (for all 
other requester category only) and duplication of the first 1 00 pages 
(for all other, media, educational and non-commercial scientific 



We will notify you ofthe costs incurred in processing your request as soon 
as the search for, and review of> any responsive documents have been 
completed. 

Based upon the information that you have provided, we have placed you in 
the requester category checked below. This request will be processed in 
accordance with the fee schedule designated for that category (see 22 CJF.R. 
171, enclosed). 

□ | Commercial Use Requesters - Requires us to assess charges that 

recover the full dir&ct costs of searching for, reviewing for release, and 

duplicating the record(s) sought. 
Q | Educational Institution Requesters - Requires us to assess charges that 

recover the cost of duplicating (he record(s) sought only, after the first 

1 00 pages of duplication. 
n | Non-commercial Scientific Institution Requesters - Requires us to 

assess charges that recover the cost of duplicating the records) sought 

only, after the first 100 pages of duplication. 



Office I/forma Ion Program and Services 
U.S. Department of Stale, SA-2 
Washington, DC 20522-3100 



Inquiries; 

Phone I-2G2-261S4E4 
FAX: 1-202-261^579 
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Representatives of the News Media - Requires us to assess charges 
that recover the cost of duplicating the record(s) sought only, after the 
first 100 pages of duplication. 
P j All Other Requesters -Requires us to assess charges that recover the 
full reasonable direct cost of searching for and duplicating the 
records) sought, after the first 100 pages of duplication, and the first 
two hours of search time. 

|~~| You have indicated your inclusion in a category different than the 
one indicated above. Please forward the information requested on 
the enclosed sheet titled "Requester Categories" to substantiate 
your inclusion in a particular category of requester. 

Fee Wajyer 

[J j Your request for a fee waiver 




□ ■ Based upon the information provided in your letter, your request for a 
fee waiver has been denied. If you wish to appeal this decision, you 
may write to the Chief, Requester Liaison Division* at the address 
given on the bottom of this page. Your appeal should address the 
points listed in the enclosed sheet titled "Requests for Fee Waivers," 
Your appeal must be sent to us within 30 days from the date that you 
receive this letter. 



n j After consideration of your request for expedited processing under the 
Department's rules governing Freedom of Information Act requests., 
we have determined that your request does warrant expedited 



Although we cannot promise that the processing of your request will 
be completed by a specific date, it will be processed ahead of all other 
requests now pending with the Department, except for those other 



Office of Information Program and Services Jntpnriet; 

US. Department of State, SA*2 Phone I~202~2M-£484 

Washington, DC 20527-8100 FAXi 1-102-26/^579 

E-mail: FOlAStattn@state.gov 
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Our published regulations regarding expedition, 22 C.F.R. 1 7 1 . 1 2(b), 
require a specific showing of a compelling need. Expeditious 
processing is granted only in the following situations: (1) imminent 
threat to the life or physical safety of an individual; (2) urgently 
needed by an individual primarily engaged in disseminating 
information in order to inform the public concerning actual or alleged 
Federal Government activity and the information is urgently needed in 
that a particular value of the information would be lost if not 
disseminated quickly; (3) substantial humanitarian reasons; and 
(4) loss of substantial due process rights. Your request does not meet 
any of the established criteria. Regrettably, I must advise that you 
have not provided adequate justification for expedition. However, you 
may be assured that we will make every effort to process your request 
in as timely a manner as possible. For your convenience, I have 
enclosed a copy of the Department's expeditious processing criteria. 

If you wish to appeal the denial of expedition, you may write to the 
Chief, Requester Liaison Division, at the address below, within 30 
days of receipt of this letter. 

Other Aeencv Material 

f~l Some of the material that you seek appears to have been originated by 
another agency(ies). If you wish to contact the Freedom of 
Information/Privacy Office of that agency(ies), the address(es) can be 
found on the attached list. 

Q ] Some of the records you seek are no longer in the possession of the 
State Department. The majority of Department of State records 
(excluding passport and visa records) which are 25 years or older are 
transferred to the National Archives and Records Administration 
(NARA) in accordance with Title 22, Code of Federal Regulations, 
Part 171 .6. Accordingly, requests for such records should be 
addressed to: 



Office of Information Programs and Services Inquiries: 

U.S. Department of State, SA-2 Phone: 1-202-261-8484 

Washington, DC 20522-8100 FAX: 1-202-261-8579 

Website: www.foia.state.zav E-mail: FOIAStatus@state.gov 
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National Archives and Records Administration 
860 1 Adelphi Road, Room 311 
College Park, MD 20740-6001 

P j For pre-1925 passport records, and visa records dating 1910-1940, 
please contact: 



Civil Records 

National Archives & Records Administration 



If you wish to review further information on our requirements for 
maintenance or disposal of records, please visit the following website: 
foia.state.gov/records.asp. 

While we will make every effort to meet the time limits cited in the FOIA 
(5 U.S.C. § 552), unusual circumstances may arise for extending the time 
limit (see enclosure). We appreciate your patience in this matter. 

tf you have any questions, please do not hesitate to contact us at the number 
or address below. We can provide faster service if you include the case 



We are pleased to be of service to you. 

Sincerely, 




[Anne T. Baker | 
Requester Communications Branch 



Enclosures: 
As stated. 



Office ttf Information Ptvgr&fis and Services inquiries: 

U.S. Dtpenmenttf Stat*. SA-2 Phone: 1-202-261S484 

Waihtogton,DC2Q522-8100 FAX: 1-202-261-SS79 

Website: www. foia.itase.ifi* E-mail: FOlAStotusf&iategvv 



ICE.201 2FOIA1 386800021 4 



BEST AVAILABLE COPY 



EXHIBIT D 



ICE.2012FOIA13868000215 

BEST AVAILABLE COPY 





Wuhingum,D.C. 20520 

HAR tl K09 




Mr. Jamed Jaffer 
American Civil Liberties Union 
125 Broad Street, IS* 1 Floor 
New York, NY 10004-2400 

Dear Mr. Jafler: 

This h in response to your Freedom of Information Act (FOIA) request, 
dated December 9, 2003, for copies of documents concerning the Office of 
Legal Counsel (GL€) frfter September 1 1, 2001 in the parages 1 through 
4 (A through J) and 3 through 4 (A-B) as stated myour request The time 
frame for this request is 2001-2008. 

We will begin the processing of your request based upon the information 
provided in your eornnuirueation. We will notify you as soon as responsive 
iniiLtJiiiiJ has been retrieved and reviewed, 

* i j i i *■ 

We wish to advise you that the cut-off date for retrieving records is either 
(he date you have given the Department by specifying a particular time 



The Freedom of Information ActfFOlA) requires ageoei«s to assess fees to 
recover the direct costs of processing requests, unless a fee waiver has been 
gmfiied. 

According to our regulations, bymaking a FCttA request,, you have agreed U 
pay all applicable fees up to $25 unless a fee waiver has been granted. 



Fees 




Q$t* eflijmai&t Program mi isrwew 
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You may specify a willingness to pay a greater amount. If the estimated fees 
exceed this limit, you will be notified. 

[J You have stated your willingness to pay the fees incurred in the 
processing of this request up to $ . 

^ Please let us know if you are willing to pay the fees that will be 

incurred in the processing of your request You may set a limit of the 
maximum amount that you wish to pay. Please be advised that, 
without an agreement to pay fees, your request will be processed 
without cost up to the required first 2 hours of search time (for all 
other requester category only) and duplication of the first 1 00 pages 
(for all other, media, educational and non-commercial scientific 
requester categories). 

We will notify you of the costs incurred in processing your request as soon 
as the search for, and review of, any responsive documents have been 
completed. 

Based upon the information that you have provided, we have placed, you in 
the requester category checked below. This request will be processed in 
accordance with the fee schedule designated for that category (see 22 C.F.R. 
171, enclosed). 

Q Commercial Use Requesters - Requires us to assess charges that 

recover the full direct costs of searching for, reviewing for release, and 

duplicating the record(s) sought. 
LJ Educational Institution Requesters - Requires us to assess charges that 

recover the cost of duplicating the record(s) sought only, after the first 

100 pages of duplication. 
Q Non-commercial Scientific Institution Requesters - Requires us to 

assess charges that recover the cost of duplicating the record(s) sought 

only, after the first 100 pages of duplication. 
£3 Representatives of the News Media -Requires us to assess charges 

that recover the cost of duplicating the record(s) sought only, after the 

first 1 00 pages of duplication. 



Office of Information Program and Services Inquiries: 

U.S. Department cf State, SA-2 Phone: 1-202-261-8484 

Washington, DC 20522-8100 FAX: I -202-261-8579 

Website: www,foia.state.?ov E-mail: F01AStauis@state.gov 
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processing is granted only in the following situations: (1) imminent 
threat to the life or physical safety of an individual; (2) urgently 
needed by an individual primarily engaged in disseminating 
information in order to inform the public concerning actual or alleged 
Federal Government activity and the information is urgently needed in 
that a particular value of the information would be lost if not 
disseminated quickly; (3) substantial humanitarian reasons; and 
(4) loss of substantial due process rights. Your request does not meet 
any of the established criteria. Regrettably, I must advise that you 
have not provided adequate justification for expedition. However, you 
may be assured that we will make every effort to process your request 
in as timely a manner as possible. For your convenience, I have 
enclosed a copy of the Department's expeditious processing criteria. 

If you wish to appeal the denial of expedition, you may write to the 
Chief, Requester Liaison Division, at the address below, within 30 
days of receipt of this letter. 

Other Agency Material 

Q Some of the material that you seek appears to have been originated by 
another agency(ies). If you wish to contact the Freedom of 
Information/Privacy Office of that agency(ies), the address(es) can be 
found on the attached list. 

CI Some of the records you seek are no longer in the possession of the 
State Department. The majority of Department of State records 
(excluding passport and visa records) which are 25 years or older are 
transferred to the National Archives and Records Administration 
(NARA) in accordance with Title 22, Code of Federal Regulations, 
Part 171.6. Accordingly, requests for such records should be 
addressed to: 



National Archives and Records Administration 
8601 Adelphi Road, Room 311 
College Park, MD 20740-6001 



Office of Information Programs and Services 
U.S. Department of State, SA-2 
Washington, DC 20522-8 100 



Inquiries: 

Phone: 1-202-261-8484 
FAX: 1-202-261-8579 
E-mail: FOIAStatus@state.gav 



Website: w4wS0ia.state.gov 
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Q For pre-1925 passport records, and visa records dating 1910-1940, 
please contact 

Civil Records 

National Archives & Records Administration 
Washington, DC 20408 

If you wish to review further information on our requirements for 
maintenance or disposal of records, please visit the following website: 
foia.state.gov/records.asp. 

While we will make every effort to meet the time limits cited in the FOIA 
(5 U.S.C. § 552), unusual circumstances may arise for extending the time 
limit (see enclosure). We appreciate your patience in mis matter. 

If you have any questions, please do not hesitate to contact us at the number 
or address below. We can provide faster service if you include the case 
number of your request in your communications with us. 

We are pleased to be of service to you. 

Sincerely, 

Carrie B. Allen 

Requester Communications Branch 
ISO 9001:2000 Certified 

Enclosures: As stated. 



Office of Information Programs and Services Inquiries: 

C/.S Department of State, SA-2 Phone: 1-202-261-3484 

Washington, DC 20522-8100 FAX; 1-202-261-8579 

Website: ■www.foia.state.frov *' E-mail: FOIAStatus@state.gov 
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UJS. Department of Justice 
Office of the Inspector General 




December 18, 2008 
Jameel Jaffer 

American Civil Liberties Union foundation 
125 Broad Street ■ •' 
New York, New York i 0004 . \ 

Subject: Freedom of Information /Privacy Act Request {09-010-611 
Dear Mr. Jaffer. 

Your Freedom of Information Act (FOIA) request seeking records 
relating to the detention, interrogation, treatment, or prosecution of 
suspected terrorists was received in this office on December 10, 2008. 
We have assigned your request control number 09-OIG-61. Please cite 
this number in any future inquiry relating to your request. 

We have been informed by the Office of Public Affairs that your 
request for expedited FOIA processing pursuant to 28 C.F.R. § 16.5(d) 
has been granted, as such we will process your request as expeditiously 
as possible. 

You have also requested a fee waiver on the basis of §16.1 1(b)(6) 
(representative of the news media) and §16.1 l(k) (public interest). We 
are granting your request for news media status and accordingly, you 
will not incur search fees in connection with 1 you? request. We will make 
a determination regarding your request under §16.1 l(k) once we have 
completed our search for responsive documents and are in a better 
position to determine whether disclosure of the requested information's 
likely to contribute significantly to public understanding of the 
operations or activities of the government. We will inform you regarding 
our decision on this aspect of your fee waiver prior to incurring any 
expense that could be attributed to you. 

If you are dissatisfied with my action on your request, you may 
appeal by writing to the Director, Office of Information and Privacy, U.S. 
Department of Justice, 1425 New York Avenue, Suite 11050, 
Washington, D.C. 20530, within 60 days of the date of this letter. Both 
the letter and the envelope should be clearly marked "Freedom of 
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Information Act Appeal." In the event you are dissatisfied with the 
results of any such appeal, judicial review will thereafter be available to 
you in the United States District Court for the judicial district in which 
you reside or have your principal place of business, or in the District of 
Columbia. 



(b)(6) 



FOI/ PA Specialist 
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UNITED STATES DEPARTMENT OF COMMERCE 
National Institute of Standards and Technology 

Gaithersburg, Maryland 20899- 



May 3, 2005 



Mr. Christopher Calabrese 
ACLU 

125 Broad Street, 18 th floor 
New York, NY 10004-2400 

Dear Mr. Calabrese, 

This letter is to acknowledge receipt of your April 25, 2005 Freedom of Information Act (FOIA) 
request to the National Institute of Standards and Technology (NIST) for information regarding 
radio frequency identification chips for use in United States passports. Your request was 
received at the NIST FOIA Control Desk on April 28, 2005, and was assigned FOIA Log #05- 
37. 

For the purpose of the FOIA you are in the "News Media" category. Your fee waiver request 
has been granted. 

NIST is currently processing your FOIA request and we will be releasing documents on a rolling 
basis. 

Per our telephone conversation of today, enclosed is the GPO news release No. 05-01 dated 



01/12/05. 




Sincerely, 



Sharon E. Bisco 

Freedom of Information Act Officer 



Enclosure 



NOT 
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TJ.S, Depart mcbl &f Homeland Security 
ida North Ciprtql Snrtl tftf *5SJ 

U,S. Immigration 
and Customs 



* 



Novembei 22, 2010 

Ms. David Shapiro 
ACLU 

915 IS^St.NW^Floor 
Washington, DC 20005 

RE; FOU Case Number 201 1 FOIA2220 

Dear Ms. Shapiro: 

This Letter responds to your request for a waiver of fees in the processing of your Freedom of 
Information Act (FOIA) request dated November 22, 2010. You have documents regarding "ICE 
Detainees",! 




All Death in Detention Records \ 
2009 and December 3, 2009: 

Immigration and Customs Enforcement (ICE) evaluates fee waiver requests under the legal 
Ftandard set forth above and the fee waiver policy guidance issued by the Department of Justice 
on April 2, 1987, as incorporated into the Department of Homeland Security's Freedom of 
InfoHnation Aet regulations' . These regulations set forth six factors to examine in determining 
whether the applicable legal standard for fee waiver has been met. I have considered the 
following factors in my evaluation of your request for a fee waiver: (1 ) whether the subject of the 
requested records concerns "the operations or activities of the government"; (2) whether the 
disclosure is "likely to contribute" to an understanding of government operations or activities; (3) 
whether disclosure of the requested information will contribute to the understanding of the public 
at large, as opposed to the individual understanding of the requestor of a narrow segment of 
interested persons; (4) whether the contribution to public understanding of government 
operations or activities will be "significant' 1 ; (5) whether the requester has a commercial interest 
that would be furthered by the requested disclosure; and (6) whether the magnitude of any 



l 6CFR§5.11(k), 
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identified commercial interest to the requestor is sufficiently large in comparison with the public 
interest in disclosure that disclosure is primarily in the commercial interest of the requestor. 

Upon review of your request and a careful consideration of the factors listed above, I have 
determined to grant your request for a fee waiver. 

ICE evaluates requests for expedited processing based upon the legal standards set forth in the 
Electronic Freedom of Information Act Amendments of 1996 as incorporated into the 
Department of Homeland Security's Freedom of Information Act regulations 2 . These regulations 
establish two factors to examine in determining whether the applicable legal standard for 
expedited processing has been met. We have considered the following factors in our evaluation 
of your request for expedited processing: (1) whether the lack of an expedited treatment could 
reasonably be expected to pose an imminent threat to the life or physical safety of an individual; 
and (2) if there is an urgency to inform the public about an actual or alleged federal government 
activity, if the request is made by a person primarily engaged in disseminating information. 

Upon review of your request and a careful consideration of the factors listed above, I have 
determined to grant your request for expedited processing. 

ICE is currently conducting a search for records that would be responsive to your request. Once 
the search has been completed, any potentially responsive records located during that search will 
be processed under the provisions of the FOIA and Privacy Act. 

The undersigned is the person responsible for this determination. You may appeal this finding by 
writing to Immigration Customs Enforcement, Office of Principal Legal Advisor, U.S. 
Department of Homeland Security, 800 North Capitol Street, NW, Stop 5009 Washington, D.C. 
20536, following the procedures outlined in the DHS regulations at 6 C.F.R. § 5.9. Your 
envelope and letter should be marked "FOIA Appeal." Copies of the FOIA and DHS regulations 
are available at www.dhs.gov/foia . 

If you have any questions pertaining to your request, please contact the FOIA Office at (202) 
732-0300. 



Sincerely, 




L-aiima jyi. raviuc-JS^eenan 



FOIA Officer £) 

O 



2 6CFR§5.5(d). 
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VS. Department of Homeland Security 

425 1 Sfreet, NW 
Washinaton. DC 20536 

U.S. Immigration 
and Customs 
Enforcement 



November 15, 2007 

Mr. Tom Jawetz 

Immigration Detention Staff Attorney 
ACLU National Prison Project 
915 15* Street, NW, 7 th Floor 
Washington, DC 20005 

Re: 07-FOIA-52835 

Dear Mr. Jawetz: 

This letter responds to your November 5, 2007 letter which requested that our office reconsider your 
request for expedited processing for your Freedom of Information Act (FOIA) request 07-FOIA- 
52835. 

Under the DHS FOIA regulation, expedited processing of a FOIA request is warranted if the request 
involves "circumstances in which the lack of expedited treatment could reasonably be expected to pose 
an imminent threat to the life or physical safety of an individual, " 6 C.F.R. § 5.5(d)(1)(f), or "an 
urgency to inform the public about an actual or alleged federal government activity, if made by a 
person primarily engaged in disseminating information, " 6 C.F.R. § 5.5(d)(1)(H). Requesters that seek 
expedited processing must submit a statement explaining in detail the basis for the request, and that 
statement must be certified by the requester to be true and correct. 6 C.F.R. § 5.5(d)(3). 

I have reconsidered your request for expedited treatment and I have decided that you have 
demonstrated that the subject of your FOIA request would exceed the public's right to know about 
government activity generally. A good gauge of public interest is news coverage, and a preliminary 
search of the internet and other sources does reveal that the subject of deaths in the custody of 
Immigration and Customs Enforcement (ICE) is a topic of substantial news coverage. 

If you need to contact us about this request, please refer to 07-FOIA-52835. You may contact this 
office at (202) 732-0300. 




Catrina M. Pavlik-Keenan 
FOIA Officer 



www.ice.gov 
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U.S. Department of Justice 

National Security Division 



Washington. D.C. 20530 



ACLU May 15, 2009 

125 Broad Street 
18th Floor 

New York, NY 10004 
Attn: Melissa Goodman 



File Number: 09-133 



Dear Requester: 

This letter is intended to acknowledge the receipt of your recent Freedom of Information Act 
request dated April 23, 2009. Your letter was received by the United States Department of 
Justice National Security Division on May 5, 2009, for information pertaining to any and all 
documents containing information regarding the detention and treatment of prisoners held at the 
Bagram Theater Internment Facility at Bagram Airfield in Afghanistan, including records 
concerning the process afforded these prisoners to challenge their detention and designation as 
"enemy combatants". 

A search for documents responsive to your request is being conducted. When the results of the 
search are known, every effort will be made to process your request as expeditiously as possible. 
It is our policy to process all Freedom of Information Act requests in chronological order based 
on the date we were in receipt of a perfected request. 

You have requested expedited processing of your request under the Department of Justice 
standards permitting expedition when a requester demonstrates a "compelling need." A 
compelling need is defined as follows: 

1 . Failure to obtain requested records on an expedited basis could reasonably be 
expected to pose an imminent threat to the life or physical safety of an individual; or 

2. With respect to a request made by a person primarily engaged in disseminating 
: information, urgency to inform the public concerning actual or alleged Federal 

Government activity. 
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You have demonstrated that there is a particular urgency to inform the public about an actual or 
alleged federal government activity. Therefore, we have determined that your request for 
expedited processing should be granted. 

Your continued patience is appreciated. Please continue to use the file number indicated above 
in all future correspondence with this office. 

Sincerely 



(b)(6) 



Freedom of Information Act 
Initiatives Coordinator 



2 



ICE.2012FOIA13868000232 

BEST AVAILABLE COPY 



EXHIBIT J 



ICE.201 2FOIA1 3868000233 

BEST AVAILABLE COPY 




United States Department of State 

Washington, B.C. 20520 



Case Number. 200903327 



Ms. Melissa Goodman, Esq. 
American Civil Liberties Union 
125 Broad St. 18* R 
New York, NY 10004-2400 

Dear Ms. Goodman: 

This is in response to your Freedom of Information Act/Privacy Act 
(FOIA/PA) request, dated April 23, 2009, for copies of documents 
concerning detention and treatment of prisoners at Bagram Theater 
Internment Facility, Bagram Air Force Base, Afghanistan from 9-1 1-2001 to 
the present. 

We will begin the processing of your request based upon the information 
provided in your communication. We will notify you as soon as responsive 
material has been retrieved and reviewed. 

We wish to advise you that the cut-off date for retrieving records is either 
the date you have given the Department by specifying a particular time 
frame, or the date the search initiated. 



The Freedom of Information Act (FOIA) requires agencies to assess fees to 
recover the direct costs of processing requests, unless a fee waiver has been 
granted. 

According to our regulations, by making a FOIA request, you have agreed to 
pay all applicable fees up to $25 unless a fee waiver has been granted. You 
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may specify a wiltingness to pay a greater amount If the estimated fees 
exceed this limit, you will be notified. 
□ You have stated your willingness 1 



E3 




Please let us know if you are willing to pay the fees that will be 
incurred in the processing of your request You may set a limit of the 
maximum amount that you wish to pay. Please be advised that, 
without an agreement to pay fees, your request will be processed 
without cost up to the required first 2 hours of search, time (for all 
other requester category only) and duplication of the first 100 pages 
(for all other* media, educational and Don-^xamueicial scientific 



We will notify you of the costs incurred in processing your request as soon 
as the search for, and review of, any responsive documents have been 



Based upon the information that you have provided, we have placed you in 
the requester category checked below. This request will be processed in 

171, enclosed), 

Q Commercial Use Requesters - Requires us to assess charges that 

recover the full direct costs of searching for, reviewing for release, and 

duplicating the recordXs) sought 
Pi Educational Institution Requesters - Requires us to assess charges that 

recover the cost of duplicating the recordfs) sought only, after the first 

100 pages of duplication. 
fl Non-commercial Scientific Institution Requesters - Requires us to 

assess charges that recover the cost of duplicating the record(s) sought 

only, after the first 100 pages of duplication, 
□ Representatives of the News Media - Requires us to assess charges 

that recover the cost i 




US, Dtparm&t qf Stars, $A~2 
Wtakttgitm. DC3OS22S100 

Wtbeke: h 1 wh 1 . fo laMaie. gov 



Flume: 1202-261 -34*4 
FAX: 
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£3 All Other Requesters - Requires us to assess charges that recover the 
full reasonable direct cost of searching for and duplicating the 
record(s) sought, after the first 100 pages of duplication, and the first 
two hours of search time. 

^ You have indicated your inclusion in a category different than die 
one indicated above. Please forward the information requested on 
the enclosed sheet titled "Requester Categories" to substantiate 
your inclusion in a particular category of requester. 

Fee Waiver 

|~! Your request for a fee waiver has been granted; therefore, your request 
will be processed at no charge to you. 

^ Based upon the information provided in your letter, your request for a 
fee waiver has been denied. If you wish to appeal this decision, you 
may write to the Chief, Requester Liaison Division, at the address 
given on the bottom of this page. Your appeal should address the 
points listed in the enclosed sheet titled "Requests for Fee Waivers." 
Your appeal must be sent to us within 30 days from the date that you 
' receive this letter. 

Expedition 

03 After consideration of your request for expedited processing under the 
Department's rules governing Freedom of Information Act requests, 
we have determined that your request does warrant expedited 
processing. 

Although we cannot promise that the processing of your request will 
be completed by a specific date, it will be processed ahead of all other 
requests now pending with the Department, except for those other 
requests already determined to warrant expedition. 

□ Our published regulations regarding expedition, 22 C.F.R. 1 71 . 12(b), 
require a specific showing of a compelling need. Expeditious 
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processing is granted only in the following situations: (1) imminent 
threat to the life or physical safety of an individual; (2) urgently 
needed by an individual primarily engaged in disseminating 
information in order to inform the public concerning actual or alleged 
Federal Government activity and the information is urgently needed in 
that a particular value of the information would be lost if not 
disseminated quickly; (3) substantial humanitarian reasons; and 
(4) loss of substantial due process rights. Your request does not meet 
any of the established criteria. Regrettably, I must advise that you 
have not provided adequate justification for expedition. However, you 
may be assured that we will make every effort to process your request 
in as timely a manner as possible. For your convenience, I have 
enclosed a copy of the Department's expeditious processing criteria. 

If you wish to appeal the denial of expedition, you may write to the 
Chief, Requester Liaison Division, at the address below, within 30 
days of receipt of this letter. 

Other Agency Material 

^] Some of the material that you seek appears to have been originated by 
another agency(ies). If you wish to contact the Freedom of 
Information/Privacy Office of mat agency(ies), the address(es) can be 
found on the attached list 

l~l Some of the records you seek are no longer in the possession of the 
State Department. The majority of Department of State records 
(excluding passport and visa records) which are 25 years or older are 
transferred to the National Archives and Records Administration 
(NARA) in accordance with Title 22, Code of Federal Regulations, 
Part 171.6. Accordingly, requests for such records should be 
addressed to: 



National Archives and Records Administration 



8601 Adelphi Road, Room 311 
College Park, MD 20740-6001 



Office of Information Programs and Services 
U.S. Department of State, SA-2 
Washington, DC 20522-8100 



Website: >vwyv,foia.state.^ov 



Inquiries: 

Phone; 1-202-261-8484 
FAX: 1-202-2614579 
E-maiL' FOIAStatus@state.gov 
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□ For pre-1925 passport records, and visa records dating 1910-1940, 
please contact: 

Civil Records 

National Archives & Records Administration 
Washington, DC 20408 

If you wish to review further information on our requirements for 
maintenance or disposal of records, please visit the following website: 
foia.state.gov/records.asp. 

While we will make every effort to meet the time limits cited in the FOIA 
(5 U.S.C. § 552), unusual circumstances may arise for extending the time 
limit (see enclosure). We appreciate your patience in this matter. 

If you have any questions, please do not hesitate to contact us at the number 
or address below. We can provide faster service if you include the case 
number of your request in your communications with us. 

We are pleased to be of service to ybu. 

Sincerely, 



(b)(6) 



| Acting Chief 
Requester Communications Branch 
ISO 9001:2000 Certified 

Enclosures: As stated. 
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National Security Division 



U.S. Department of Justice 



Muhpigtoii.p.C. 20S3C 



Melissa Goodman 



.December 18, 2008 



American Civil Liberties Union Foundation 
125 Broad Street, 
18m Floor 

New York, NY 10004 



File Number 09-028 



Dear Requester: 

Reference is made to your Freedom of Information Act request originally received by the 
Department of Justice, National Security. Division on November 1 3, 2008, for information 
pertaining to (l)the acquisition, processing, analysis, retention, storage, or dissemination of U.S. 
communications whether targeted for the interception or incidentaDy intercepted duringthe 
course of NSA surveillance activities conducted inside or outside the United States:between 
1 993 to the present and (2) any and all records created between September 2001 to thepresent 
concerning complaints about, investigations of, or disciplinary actions related to (he NSA's 
monitoring of U.S. communications. 

■ 

You have requested expedited processing of your request under the Department of Justice 
standards permitting expedition when a requester demonstrates a "compelling need." A 
compelling need is defined as folio ws : 

1. Faihnx tb obtamTeque^ - 
expected to pose an imminent threat to the life or physical safety of an individual; or 

2. With respect to a request made by a person primarily engaged in disseminating 
information, urgency to inform the public concerning actual or alleged Federal 
Government activity. 

You have demonstrated that there is a particular urgency to inform the public about an actual or 
alleged federal government activity. Therefore, we have determined that your request for 
expedited processing should be granted. 
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Your continued patience is appreciated. Please continue to use the filenumber indicated above 



in 
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national security Agency 
central security service 

FORT GEORGE G. MEADE. MARYLAND 20755-6000 



FOIA Case: 57379 ;-. 
22 October 2008 



Melissa Goodman, Esquire 
American Civil Liberties Union 
125 Broad Street, 18 th Floor 
New York, NY 10004 

. Dear Ms. Goodman: 

This is an initial response to your Freedom of Information Act (FOIA) . 
request of 15 October 2008, which was received by this office on ; • := 
. 21 October 2008, for: 

1 . Any and all legal memoranda, procedures, pbficies, directives, ' ' 
practices, guidance, or guidelines created between 1993 and the 
present pertaining to the acquisition, processing, analysis, . • ■ 6^v : 

. retention, storage, or dissemination of U.S. communications -' • r - 
. whether targeted for interception or incidentally mtercepted-:^^^^v^^^;^^^^^ ; ; 
v durmg the course of NSAsurrc^ 

or outside the United States; and : V 

2. Any and all records created between September 2001 and the; > V'-" . 

. present concerning complaints about, investigations of, or . 
oUsciplinary actibn^^ 
coinhi^ications. . • '*"'.•• •"- 

Your request has been assigned Case Number 57379. This letter indicates that •". 
. we have beguh'tb process your request. There is certain information relating toyy-'O ;■ 

this processing about which the FOIA and appUii^Lble Department of Defense^^^^'^v;^ ^, 

(DoD) and NSA/CSS regulations require we inform you. Your request for 
. expedite, treatment has been accepted. 1 Your request has been placed in our , 

queue for such cases, and will be processed as expeditiously as possible. For 

purposes of |Lhis rcquest and based on the m^ 

letter, you are ^ considered ^h "all other" requester. As such, you are allowed 

2 houra of searcbl'aiid.'&e;dUp^£ation cf 100 pages at no cost. Your request for f= : V 

a waiver of fees has been granted. '■^■•S-'i-.t-'-^H' 

•■ ■ ■ -•':*"* '.-•.'.:'*.■..••"). • ' -*■ '". .'" . ' \ "*";'.,'■••.-••••'• "■. 1 ' 

" *' "\'0 ". ' *.- ?• '-*t . '. • *<* • ***;.** v ** ". " .* ' :'■.****. •./ *; ' *'*■.' 
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FOIA Case: 57379 

Correspondence related to your request should include the case number 
assigned to your request, which is included in the first paragraph of this letter. 
Your letter should be addressed to National Security Agency, FOIA Office . 
(DJP4), 9800 Savage Road STE 6248, Ft George G. Meade, MD 20755-6248 or 
may be sent by facsimile to 443-479-3612. If sent by fax, it should be marked 
for the attention of the FOIA office. The telephone number of the FOIA office is 
.301-688-6527. \:0 



Sincerely, 




PAMELA N. PHILLIPS 

Chief 
.". FOIA/ PA Office 
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DEPARTMENT OF THE ARMY 

OFFICE OF THE ADMINISTRATIVE ASSISTANT TO THE SECRETARY 
U.S. ARMY RESOURCES AND PROGRAMS AGENCY 
120 ARMY PENTAGON 
WASHINGTON, DC 20310-0120 
July 11, 2006 

CHIEF ATTORNEY A 
LEGAL SERVICES DIRECTORATE 



Ms. Aim Beesoti 
Associate Legal Director 
ACLU 

125 Broad Street, 18th Floor 
New York, New York 10004 



Dear Ms. Beeson, 

Our office is in receipt of your Freedom of Information Act (FOIA) request for various 
documents related to intelligence information collected by the Department of Defense. This 
request was referred to us by the United States Army Intelligence and Security Command. 
Your request is assigned our office tracking number 06-3 56. 

The Army's FOIA Regulation, AR 25-55, requires that an Initial Denial Authority (IDA) 
make initial determination to release or deny records requested under the FOIA. The 
Administrative Assistant to the Secretary of the Army delegated his Initial Denial Authority 
(IDA) under the FOIA to the Chief Attorney, US Army Resources & Programs Agency to act 
for the Secretary of the Army on requests for records maintained by the office of the Sec Army. 
Any correspondence should be sent to the address above, ATTN-. JDRP-CA, FOIA Chief. 

By asking for "expedited review," you are asking for your request to be placed ahead of 
all other requests in this Directorate. According to the FOIA and DoD Regulation 5400.7-R in 
order to qualify for expedited processing, you must demonstrate a "compelling need" for the 
informatioa DoD 5400.7-R C 1 .5.4.3. One definition of "compelling need" is that the 
information is urgently needed by an individual primarily engaged in disseminating 
information in order to inform the public concerning actual or alleged Federal Government 
Activity. DoD 5400.7-R C 1.5.4.3.2. 'Urgently needed" means that the information has a 
particular value that will be lost if not disseminated quickly," namely "a breaking news story of 
general public interest." DoD 5400.7-R CI. 5.4.3.2.1. We have determined that in accordance 
with these provisions, and also with DoD Regulation 5400.7-R CI .4.8, your request satisfies 
the "public interest" and "urgently needed" requirements since the Pentagon's intelligence 
activities have been the subject of recent news reports in various media outlets. It should be 
noted that this grant of expedited processing is given on a case by case basis and will not serve 
as precedent for any future requests. 

You requested a fee waiver of both search and duplication fees pursuant to 5 U.S.C. § 
552(a)(4)(A)(iii). In accordance with 5 U.S.C. § 552(a)(4XA)(i), the DOD has specified the 
procedures and guidelines for determining the appropriateness of a fee waiver. We have 
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decided tg ami your fee waiver request m thi* instance because die subject tnstta of your 
request properly falls within the scope of* pub tic iaiereat" as defined by DOD Regulation 
5400. 7 -R CI AS. Specifically, we have determined that recent media coverage, tnduding 
Stories by the Wwhrngton Post and NBC News, concerning the subject of your request 
sufficiently dettjonstratea mat your request encompasses agency perfonnaiice of statutory 
duties. It should be noted that fee waivers are granted on a case by case basis, and thii grant 
Will have no influence upon the success of other requests for a fee waiver. 



If you have questions or concerns re«arduMt your current FOIA request, please contact 
: (703) 697-5423 or at| | and refer tc file 
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DEFENSE INTELLIGENCE AGENCY 
WASHINGTON, D.C. 20340-5100 




U-4,500/DAN-1A(FOIA) 

Ms. Ann Beeson 
Associate Legal Director 
American Civil Liberties Union 
125 Broad Street, 18 th floor 
New York, NY 10004 



MAR 3 1 2006 



Dear Ms. Beeson: 



We have received your Freedom of Information Act request for records concerning 
information collected on any ACLU and ACLU Foundation volunteers by the 
Department of Defense and assigned it case number 0228-06. Please use this number in 
all future correspondence with us about this matter. 



We have decided to grant your request for expedited processing. However, it is still 
impossible for us to forecast when your case will be completed. We solicit your patience 
and understanding and assure you that we will proc ess you r request as quickly as 
possible. Please contact Mr.| 202-23 lE^^with any questions or for 

further information. 

Sincerely, 



(b)(6) 



Chief, Public Access Branch 
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Civil Itfwsion 



OWJC: jk:14S-FOI-8672 March 1, 2006 

Ann Bee son 

American Civil Liberties Union 
135 Broad Street, 18 th Fl 
New York, NY 10014-2400 

Dear Mb. Beeson: 

This letter is in response to your December 20, 2005 
request, made pursuant to the freedom of Information Act (FOIA) , 
S TJ,S.Cr $552, We received your request in this office on 
February 27, 2006 and assigned control number 145 -FOI- 8672 to 
your request . 

In your letter you also requested expedited review of your 
request because the "NSA's potentially extensive warrantless 
electronic surveillance* implicates an urgent matter of public 
concern . 

We reviewed your request under departmental regulations and 
have granted your request to expedite processing pursuant to 28 
CFR 16.5(d) fl) (ii> , 

We will provide you with a substantive response to your 
request as scon a a we complete our search for responsive 
documents. 



(b)(6) 



Attorney In Charge 
FOI/PA Office, Civil Division 
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U.S. Department of Justice 
Office of Information and Privacy 



Telephone: (202) 5 J 4-3642 Washington, D. C. 20530 

JAN - 6 2006 

Ms. Ann Beeson 
Associate Legal Director 

American Civil Liberties Union Re: AG/06-R0250 

125 Broad Street, 1 Floor DAG/05-R025 1 

New York, NY 1 0004 CLM: APM 



Dear Ms. Beeson: 

This responds to your Freedom of Information Act request dated December 20, 2005, and 
received in this Office on December 28, 2005, for records pertaining to warrantless electronic 
surveillance and physical searches in the United States since September 1 1 , 2001 . This response 
is made on behalf of the Offices of the Attorney General and Deputy Attorney General. 

You have requested expedited processing of your request under the Department's 
standard permitting expedition for requests involving "[a] matter of widespread and exceptional 
media interest in which there exist possible questions about the government's integrity which 
affect public confidence." See28CF.R. § 16.5(d)(l)(iv) (2005). Please be advised that the 
Director of Public Affairs has decided that your request for expedited processing should be 
granted. Accordingly, your request has been assigned to a FOIA Specialist in this Office and is 
being processed at this time. 

We have not yet made a decision on your request for a fee waiver. We will do so after we 
determine whether fees will be assessed for this request. 



Sincerely, 



(b)(6) 



Chief, Initial Request Staff 
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U.S. to Reform Policy on Detention for Immigrants - NYTimes.com 

This copy is for your personal, noncommercial use only. You can order presentation-ready copies for distribution to 
your colleagues, clients or customers here or use the T*eprints" tool that appears next to any article. Visit 
<nmr.nytrepnnts.com for samples and additional information Order a reprint of mis article now. 



August 6, so 09 

U.S. to Reform Policy on Detention for Immigrants 

Bv NINA BERNSTEIN 

The Obama administration intends to announce an ambitious plan on Thursday to overhaul the much- 
criticized way the nation detains immigration violators, trying to transform it from a patchwork of jail and 
prison cells to what its new chief called a "truly civil detention system." 

Details are sketchy, and even the first steps will take months or years to complete. They include reviewing the 
federal government's contracts with more than 350 local jails and private prisons, with an eye toward 
consolidating many detainees in places more suitable for noncriminals facing deportation — some possibly in 
centers built and run by the government. 

The plan aims to establish more centralized authority over the system, which holds about 400,000 
immigration detainees over the course of a year, and more direct oversight of detention centers that have 
come under fire for mistreatment of detainees and substandard — sometimes fatal — medical care. 

One move starts immediately: the government will stop sending families to the T. Don Hutto Residential 
Center, a former state prison near Austin, Tex., that drew an American Civil Liberties Union lawsuit and 
scathing news coverage for putting young children behind razor wire. 

"We're trying to move away from 'one size fits all,' " John Morton, who heads the Immigration and Customs 
Enforcement agency as assistant secretary of homeland security, said in an interview on Wednesday. 
Detention on a large scale must continue, he said, "but it needs to be done thoughtfully and humanely." 

Hutto, a 512-bed center run for profit by the Corrections Corporation of America under a $2.8 million-a- 
month federal contract, was presented as a centerpiece of the Bush administration's tough approach to 
immigration enforcement when it opened in 2006. The decision to stop sending families there — and to set 
aside plans for three new family detention centers — is the Obama administration's clearest departure from 
its predecessor's immigration enforcement policies. 

So far, the new administration has embraced many of those policies, expanding a program to verify worker 
immigration status that has been widely criticized, bolstering partnerships between federal immigration 
agents and local police departments, and rejecting a petition for legally binding rules on conditions in 
immigration detention. 

But Mr. Morton, a career prosecutor, said he was taking a new philosophical approach to detention — that 
the system's purpose was to remove immigration violators from the country, not imprison them, and that 
under the government's civil authority, detention is aimed at those who pose a serious risk of flight or danger 
to the community. 
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Janet Napolitano . the secretary of homeland security, said last week that she expected the number of 
detainees to stay the same or grow slightly. But Mr. Morton added that the immigration agency would 
consider alternative ways to assure that those who face deportation — and are not dangerous — do not flee. 

Reviewing and redesigning all facilities, programs and standards will be the task of a new Office of Detention 
Policy and Planning, he said. Dora Schriro, special adviser to Ms. Napolitano, will become the director, 
assisted by two experts on detention management and medical care. The agency will also form two advisory 
boards of community groups and immigrant advocates, one focusing on detention policies and practices, the 
other on detainee health care. 

Mr. Morton said he would appoint 23 detention managers to work in the 23 largest detention centers, 
including several run by private companies, to ensure that problems are promptly fixed. He is reorganizing 
the agency's inspection unit into three regional operations, renaming it the Office of Detention Oversight, 
and making its agents responsible for investigating detainee grievances as well as conducting routine and 
random checks. 

"A lot of this exists already," he said. "A lot of it is making it work better" while Dr. Schriro's office redesigns 
the detention system, which he called "disjointed" and "very much dependent on excess capacity in the 
criminal justice system." 

Asked if his vision could include building new civil detention centers, he said yes. The current 32,000-bed 
network costs $2.4 billion a year, but the agency is not ready to calculate the cost of a revamped system. 

Vanita Gupta, an American Civil Liberties Union lawyer who led the lawsuit against the Hutto center, was 
jubilant over the decision to stop sending families there, but cautious about the other measures. 

"The ending of family detention at Hutto is welcome news and long overdue," she said in an e-mail message. 
"However, without independently enforceable standards, a reduction in beds, or basic due process before 
people are locked up, it is hard to see how the government's proposed overhaul of the immigration detention 
system is anything other than a reorganization or renaming of what was in place before." 

Ms. Gupta said the changes at Hutto since 2006 illustrated the importance of enforceable rules. Before the 
A.C.L.U. lawsuit was settled in 2007, some children under 10 stayed as long as a year, mainly confined to 
family cells with open toilets, with only one hour of schooling a day. Children told of being threatened by 
guards with separation from their parents, many of them asylum-seekers from around the world. 

Only through judicial enforcement of the settlement, she said, have children been granted such liberties as 
wearing pajamas at night and taking crayons into family cells. The settlement also required the agency to 
honor agency standards that had been ignored, like timely reviews of the decision to detain a family at all. 
Some families have been deported, but others were released or are now awaiting asylum decisions in housing 
run by nonprofit social service agencies. 

That kind of stepped-up triage could be part of the more civil detention system envisioned by Mr. Morton 
and Dr. Schriro, who has been reviewing the detention system for months and is expected to report her 
recommendations soon. 
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But the Hutto case also points to the limits of their approach, advocates say. Under the settlement, parents 
and children accused of immigration violations were detained when possible at the country' s only other 
family detention center, an 84-bed former nursing home in Leesport, Pa., called the Berks Family Shelter 
Care Facility. The number detained at Hutto has dropped sharply, to 127 individuals from as many as 450. 

Advocates noted that Berks, though eclipsed by the criticism of Hutto — the subject of protest vigils, a New 
Yorker article and a documentary — also has a history of problems , like guards who disciplined children by 
sending them across the parking lot to a juvenile detention center, and families' being held for two years. 

The Hutto legal settlement expires Aug. 29. In the most recent monitoring report last month, Magistrate 
Judge Andrew W. Austin wrote: "Although the use of this facility to hold families is not a violation of the 
settlement agreement, it seems fundamentally wrong to house children and their noncriminal parents this 
way. We can do better." 

Mr. Morton, a career prosecutor, seemed to agree. Hutto will be converted into an immigration jail for 
women, he said, adding: "I'm not ruling out the possibility of detaining families. But Berks is the better 
facility for that. Hutto is not the long-term answer." 

Cotwrioht 2009 The New York Times Company 
Privacy Policy | Terms of Service | S earch | Cprrection? I RSs| I First Look | Hejfi | Contact Us | Work for Us I Site Map 
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DEPARTMENT OF THE NAVY 
OFFICE OF THE JUDGE ADVOCATE GENERAL 
1322 PATTERSON AVENUE SE SUITE 3000 
WASHINGTON NAVY YARD DC 20374-506* 

IN REPLY REFER TO 

5720 
F10064 
Ser 14/ 380 

Mr . Alexander Abdo 1 3 JUL Z0W 

American Civil Liberties Union Foundation 
125 Broad Street, 18 th Floor 
New York, NY 10004 

Dear Mr. Abdo: 

SUBJECT: YOUR FREEDOM OF INFORMATION ACT (FOIA) APPEAL ON 

BEHALF OF THE AMERICAN CIVIL LIBERTIES UNION (ACLU) ; 
NCIS FILE NO. F09-1568 

This responds to your correspondence of March 5, 2010, 
whereby you object to the Naval Criminal Investigative Service's 
(NCIS) deferral of a decision regarding your request for a 
public interest fee waiver. You had requested records 
pertaining to the deaths of individuals apprehended after 
September 11, 2001, and held by the United States at military 
bases or detention facilities outside the United States, as well 
as records relating to investigations, inquiries, or 
disciplinary proceedings initiated as a result of such deaths. 

On January 4, 2010, NCIS informed you that they would 
gather all the records responsive to your request and then 
determine any applicable duplication fees, but did not 
specifically respond to your request for a fee waiver. NCIS 
erred in doing so. A decision regarding such a request must be 
made before a requester incurs fees. A requester may be asked 
for additional information if necessary to make a determination, 
but they should not be required to commit to payment of fees 
while a decision is deferred until after a chargeable search is 
conducted. To clarify the February 2, 2010, letter to which you 
referred, a public interest fee waiver decision must be made 
before fees are incurred by a requester. If a command needs to 
search its files in order to make that decision, they may 
certainly do that, but you cannot be charged for that time. 

For the foregoing reasons, I grant your appeal and have 
directed NCIS to make a determination as to whether your request 
merits a public interest fee waiver. You retain the right to 
appeal the substance of their response. 
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5720 
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Ser 14^ 80 

1 3 JUL 2010 

As the Secretary of the Navy's designee, I am responsible 
for n this decision. 

Sincerely. 



(b)(6) 



Deputy Assistant Judge Advocate ueneral 
(General Litigation) 
Acting 



Copy to: _ 
NCIS (Attn: Ms .H 
DNS -3 6 (Attn: Ms. 
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Florida Immigrant Advocacy Center, inc. 

3000 Blseyrw ftW, . Mite . Miami, Florida 33 137 . Tefc 305-573- H 06 . Fax: 30S-S76-6273 - wvw.*»cflMrs 

February 24, 2011 

Via Fax (202) 7324310 

FOIA Appeals 

Office of the Principal Legal Advisor 
U.S. Immigration and Customs Enforcement 
SOO North Capitol St., N.W., Stop 5009 
Washington, D.C 20536-5009 



RE: JFOIA Appeal - Denial of Fee Waiver 
Case Number 201 1FOTA42S0 



On December 1 7, 2010, Florida Immigrant Advocacy Center (FIAC), a non-profit 
legal services agency that defends the rights of immigrants, filed a Freedom of 
Information Act for information related to the U.S. Government's sudden and 
unexplained decision to re-detain Haitians previously released and resume 
deportations to Haiti, even though that country remains unstable and unsafe since 

As an overview, FIAC has requested information pertaining to: 

(1 ) Use of force by ICE against detainees, suicide threats/attempts, detainee 
requests to speak with family and/or attorneys, medical requests, 
grievances and other complaints at detention facilities where Haitians 
slated for deportation were summarily re-detained and/or transferred 
away from families and their attorneys without notice, for purposes of 
deportation to an unsafe and unstable country (Items 1-4); 

(2) The adoption, implementation, basis for, and scope of the 
Government's new policy to resume deportations to Haiti (Items 5-9); 

(3) The individuals affected by the Government's new policy to resume 
deportations to Haiti (Items 1 0-1 1); and 

(4) Arrangements by the Government to deport Haitians to Haiti or a third 
country, including any plans with other U.S. C 
international entities (Items 12-17). 
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Florida immigrant Advocacy c enter, inc. 
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Rather than provide the requested Information, on January 3 1 , 201 1, ICE-FOIA 
stated it would not continue processing the request unless F1AC stated in writing 
ll the amount which you are willing to pay for the processing of your request," 
without even providing an estimate of the anticipated cost or considering the 
applicability of the statute's fee waiver provisions. ICE-FOIA attached a letter 
dated December 22, 2010 which had never previously been received by this office. 

On February 2, 201 1 , FIAC objected to the January 31, 201 1 letter as inconsistent 
with the agency's own regulations for failing to provide a cost estimate, see 6 
C.F.R. § 5. 1 1(e), and specifically requested a waiver of any fees, see id. § 5.1 l(k). 

As to the fees, we stated: 

[W]e believe the request qualifies for waiver or reduction of any fee, given 
that: (1) disclosure of the information is in the public interest because it is 
likely to contribute significantly to public understanding of the 
Government's action in res uming deportations to Haiti under unsafe 
conditions; and (2) disclosure is not in the commercial interest of the 
requester, a non-profit legal services agency that serves the South Florida 
immigrant community, including a large Haitian population dramatically 
affected by the Government's actions. 

The Government has provided next to no information to the public about its 
resumption of deportations to Haiti at a time when that country is still 
reeling from a devastating earthquake, suffering a cholera outbreak, and in a 
state of political and civil crisis. Nor has the Government provided 
information about the effect of its sudden decision on the individuals' 
affected, many of whom were plucked from their lives and their American 
families without warning to be sent off to remote jails in Louisiana awaiting 
an unknown but perilous fate . See 6 C .F .R. § 5 . 1 1 (k)(2). Release of the 
requested information will therefore contribute significantly to the public's 
understanding of the Government's operations and activities. Id. Our 
expertise in the fields of immigration and removal will allow us to 
effectively convey this information to the public, as we regularly do in our 
pressi releases, press conferences, and other communications to the public 
about the Government's operations and activities in these areas. Id 

By letter dated February 1 5, 201 1 , ICE-FOIA stated that "[t]he cost incurred so far 
in processing your request is $1 J891 .00." ICE-FOIA then denied the fee waiver 
request without stating any basis. That decision was arbitrary and capricious. 
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Law offices 

Florida Immigrant Advocacy Center, 



It is plain that the factors relevant to granting a fee waiver request have been met in 
this case. The subject of the requested records concerns the operations and 
activities of the Government, specifically its decision to resume deportations to 
Haiti while that country is unstable and unsafe, the treatment of Haitian detainees 
previously released but then re-detained for deportation, the scope of the new 
policy and who is affected by it, and arrangements and other plans for the removal 
of Haitians. Disclosure is not in the requester's commercial interest, as FIAC is a 
non-profit legal services agency that defends the rights of i mini grants, including 
the large Haitian population in South Florida dramatically affected by the 
Government's actions. Rather, disclosure will contribute significantly to 
imderstanding by the public at large of the Government's actions- 

To date, the Government has provided next to no information to the public about its 
resumption of deportations to Haiti at a time when that country is still reeling from 
a devastating earthquake, suffering a cholera outbreak, and in a state of political 
and civil crisis. See, e.g.. Kirk Semple, Haitians in U.S. Brace for Deportations to 
Resume, N.Y. Times (Dec. 19, 2010). Nor has the Government provided 
information about those affected, many of whom were plucked from their lives and 
their American families without wanting to be sent off to remote jails in Louisiana 
awaiting an unknown but perilous fate. See id, (describing how Obama 
A dmin istration had been "moving quietly 1 ' to resume deportations to Haiti, failed 
to elaborate as to who will be deported under the new policy, and did not say how 

ICE' s refusal to furnish the public with mformation about its actions has also been 
chronicled in the international press. See, e.g.. Mark Dow, Stop these inhumane 
deportations to Haiti now, Jh^S^ aT A^SS (United Kingdom), (Feb, 8, 201 1) 
{reporting that ICE declined to answer questions about the resumed deportations to 
Haiti "despite repeated emails, even after indicating that answers were on the way," 
including; whether, Haitians who do not pose any threat to public safety would not 
deported, why ICE refuses to allow Haitians slated for deportation to remain under 
strict orders of supervision as it does with similarly-situated Cubans, and for 
clarification as to this policy given Haiti's devastated irrfrastnicture, a cholera 



This remains the case even after the death of Wildrick Guerrier, a 34 year-old 
longtime resident of the United States who was deported away from his American 
family in late January only to die with cholera-like symptoms after being detained 
in inhumane conditions upon arrival to Haiti, as human rights advocates said he 
would be. See Ruth Messingcr, Chronicle of a Death Foretold, American Jewish 
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Law Offices 

Florida Immigrant Advocacy center, inc. 



World Service (Feb. 17, 2011) ("Even following this tragic death, the Department 
of Homeland Security (DHS) has not yet issued any written guidelines explaining 
their new policy on Haitian deportations," nor explained the reason for the 
decision, whether any change in circumstances in Haiti justifies the new policy, 



Release of the requested information will therefore contribute significantly to the 
public's understanding of the Government's operations and activities. See 6 
C.F.R. § 5 . 1 1 (kX2) . F1AC 1 s expertise in the fields of immigration and removal 
will allow us to effectively convey this information to the public, as we regularly do 
in our press releases, press conferences, and other communications to the public 
about die Government's operations and activities in these areas. Id, 

The public should not have to pay nearly $2,000 for the Government to account for 
Its actions, particularly when those actions are placing human lives at risk. 

We therefore ask that these fees be waived and the requested i 
without further delay. We look forward to your prompt response. 




Cheryl Little, Esq: 
Executive Director 



Enc. 
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December 19, 2010 

Haitians in U.S. Brace for Deportations 
to Resume 

By KIRK SEMPLE 

The Obama administration has been quietly moving to resume deportations of Haitians for the 
first time since the earthquake last January. But in New York's Haitian diaspora, the reaction 
has been far from muted, including frustration and fear among immigrants and anger from 
their advocates, who say that an influx of deportees will only add to the country's woes. 

Haiti is racked today by a cholera epidemic and political turmoil, as well as the tortuously slow 
reconstruction. 

"I don't think Haiti can handle more challenges than what it has right now," said Mathieu 
Eugene, a Haitian-American member of the New York City Council. "The earthquake, the 
cholera, the election — everything's upside down in Haiti." 

Federal officials suspended deportations to Haiti immediately after the Jan. 12 earthquake. In 
addition, a special immigration status, sometimes granted to foreigners who are unable to 
return safely to their home countries because of armed conflict or natural disasters, was 
extended to Haitians in the United States, allowing them to remain temporarily and work. Many 
Haitians, including some with criminal convictions, were also released from detention centers 
across the country. 

But in recent weeks, Immigration and Customs Enforcement, an arm of the Department of 
Homeland Security, has begun rounding up Haitian immigrants again, including some who had 
been released earlier this year, immigration lawyers said. On Dec. 10, the agency disclosed, in 
response to questions from The Associated Press, that it would resume deportations by mid- 
January. 

Immigration officials said they would deport only Haitians who had been convicted of crimes 
and had finished serving their sentences. 

Barbara Gonzalez, a spokeswoman for Immigration and Customs Enforcement, said in a 
statement last week that the agency was deciding whom to deport in a manner "consistent with 
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our domestic immigration enforcement priorities,'' but did not elaborate. The Obama 
administration has said it is focusing immigration enforcement efforts on catching and 
deporting immigrants who have been convicted of the most serious crimes or who pose a threat 
to national security, 

Haitians who have been granted the special immigration status, known as temporary protected 
status, will continue to be shielded from deportation, officials said. The protection was granted 
for 18 months and is set to expire in mid-July; Haitians who have committed felonies or at least 
two misdemeanors were not eligible for the program. 

Immigration officials did not say how many people they planned to send back to Haiti when 
deportations resume next month, but they revealed last week that 351 Haitians were in 



Mr. Engene and other Haitian community leaders in New York said that despite the limits of the 
government's plan, the city's Haitians were bracing for a resumption of wider deportations. 

"The people in the community are worried because they don't know what the next target 
population is going to be," Mr. Eugene said. 

Kicot Dupuy, the manager of Radio Soleil, a Creole-language station in Flatbush, Brooklyn, said 
he had been "flooded with calls" about the plans for deportations. 

Immigration officials would not say when they planned to resume deportations of noncriminals. 
The Haitian government has apparently not commented on Washington's decision to resume 
deportations. The consul general in New York did not respond to phone messages, and the 
Haitian Embassy did not respond to calls and e-mails. 

Nearly a year after the quake, an estimated 1.3 million Haitians are still displaced from their 
homes. The cholera outbreak has killed more than 2,500 people and hospitalized 58,000 more, 
according to the Haitian government. And disputes over the preliminary Tesults of the 
presidential election last month have escalated into violence. 

Advocacy groups have been lobbying the Obama administration to postpone the deportations. 
The Center for Constitutional Rights, based in New York, wrote President Obama to say that 
their resumption would endanger the deportees' lives. The Haitian government 1 
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An official of Immigration and Customs Enforcement said the State Department had been 
working with Haitian officials "to ensure that the resumption of removals is conducted in a safe, 
humane manner with minimal disruption to ongoing rebuilding efforts." 

Among those who have been rounded up in the past several weeks is a 42-year-old odd-jobs 
man who was detained last week by immigration officials in Manhattan and was being held on 
Friday in a jail in Hudson County, N.J., said his lawyer, Rachel Salazar, who asked that her 
client's name be withheld because she did not want to jeopardize his case. 

The man, who immigrated to the United States as a legal permanent resident in 1990 and has a 
5-year-old child, was last detained in February because of three past felony convictions, 
including for assault, petty larceny and attempted robbery, for which he had served time. But he 
was released in May, during the moratorium on deportations, Ms. Salazar said. 

The detainee said he was being held with about 40 other Haitians, the lawyer said, and he had 
not been told when the government planned to deport him. 

Julia Preston and Deborah Sontag contributed reporting. 
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April 7. 2011 

Via Fax (201) 732-0310 

FOIA Office 

U.S. Immigration and Customs Enforcement 
800 North Capitol St, NW 
5th Floor, Suite 585 
Washington, DC 20536 



RE: 2011 



1 



■ 



mjS; 

fa;-' 



Hi! 



Dear Ma. Pavtik-Kaenan: 

On December 13, 2010> I submitted mis FOIA. request for all mfbnnation 
in ICE's possession regarding Abdul Rahman Almaghzor, A No. 072-775- 104. 

By letter dated March 1 1, 20 11, your of^c\sm^ih^1he'o^kii^meA 50 far 
to process the request totaled $759.80, largely as a. result of 143'hcjaica of 
managerial or professional searching and review — twice as many hours as the 
■ clerical search, hi me letter, your office asked mat we either agree to pay mat 
fee, or narrow the scope of our request, within 10 1 



We believe the fee is excessive, as is the claimed reliance on managers sod 
professional staff more than clerical staff to search for records* Moreover, 
although the letter was dated March 1 1, 2011, it was iwt postmarked until 
March 15, 2011, and was not received by our office until March 18,2011, By 
letter dated March 29, 2011, your office advised math was ndmini i 




* - 1 1 '■ 1 — ~n u 

! 



We believe it is mappropriate for the agray to administrativery close the file 
under these circumstances, particularly given that ICE did not comply with the 
time requirements under tbe FOIA to respond to our request in me first place. 
Wc therefore request that the case be reopened. We also narrow the scops of 
the request (J) to limit the time period to mfbnnation from 2003 10 the present; 
and (2) to exclude documents already publicly available, such as t 
pages of court dockets you provided in the first 100 pages. 



Thank you in advance for your attention to mis matter. 
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November 29, 201 1 



Via C^rjifie&Miil, Return Receipt Requested 



Catiina M. Pavlik-Keenan, FOIA Officer 
U.S. Immigration and Customs Enforcement 
Freedom of Information Act Office 
500 1 2th Street SW, Stop 5009 
Washington, D.C. 20S36-5009 

Re: m&mm&m iQuspmsw 

Dear Ms. Pavlik-Keenan, 

Requestors American Civil Liberties Union of Northern California ("ACLU"); the Glass, 
MoLders> Pottery, Plastics & Allied Workers International Union, The Glass, Molders, Pottery, 
Plastics & Allied Workers International Union Local 164B, the Service Employees International 
Union United Services Workers West (collectively "Unions") and The San Francisco Bay 
Guardian ("Guardian"), hereby appeal your response dated September 20, 201 1 to the above- 
referenced Freedom of Information Act ("FOIA") request to U.S. I 
Enforcement ("ICE" or the "agency 1 *) dated September 8, 20 11 , 

L ICE Cites No Exemption to Justify i 
the! 



Your September 20, 20 1 1 response failed to cite any exemption to justify the agency's 
Mure to produce records responsive to items 1-3 of the FOIA request Instead, the agency 
claimed that items 1 , 2, and 3 "arc too broad to be processed," and would result in <l rnany 
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Atirt: Catrina M. Pavlik-Keenon 
November 29, 2011 
Page 2 

thousands, jf not hundreds-of-thocsands of potentially responsive records." In addition, the 
response asserted that the request needed to identify specific cases in order for the agency to 
determine "which documents are responsive to [the] request." These asserted justifications for . 
failing to produce responsive records misstate agency obligations under FOIA. 

First, there is nothing in the FOIA statute or the DHS regulations that allows an agency to 
deny a request because it will produce a large number of records. "£T]he Act seeks to establish a 
general philosophy of full agency disclosure unless information is exempted under clearly 
delineated statutory language.*' NLRB v. Start, Roebuck & Co. , 421 U.S. 132, 136 (1975), 

Second, a requestor is only required to make requests with "enough detail to enable 
Department personnel to locate [records] with a reasonable amount of effort," and when 
possible, "include specific information about each record sought, such as the date, title or name, 
author, recipient, and subject matter of the record,™ 6 C.F.R § 5.3(b) (20 1 1). This requirement 
relates to the ease with which the identity and location of the documents can be ascertained, not 
the amount of effort required to physically retrieve the documents. While DHS regulations 
prevent the unreasonable burden of having to create documents that are not in existence, Items 1, 
2 and 3 of the Request seek only documents "which the Law requires the agency Id prepare or 
which the agency has decided for its own reasons to create." NLRB v. Sears, Roebuck & Co. , 421 
U.S, at 162. 

Item 1 requests Notices of Inspection issued to employers in the specified time range in 
the State of California and is thus described with particularity. Similarly, Item 2 specifically 
requests all other documents issued to employers announcing 1-9 audits or other workplace 
enforcement actions. These records are adequately identified and do not require the agency to 
create any new records. While there may be many documents that fail into these categories, ICE 
cannot deny this request because it will produce a large number of documents. "[Virtually every 
document generated by an agency is available to the public in one form or another, unless it falls 
within one of the Acfs nine exemptions," Id. at 136. In your response, you state that the 
requested documents are located within investigatory files, and you do not assert that any of the 



Item 3 of the request seeks two types of existing records. Those two types are I) records 
reflecting agency policies and procedures with respect to 1-9 audits and other worksite 
enforcement efforts (subparagraphs b and c), and 2) individual records created or maintained by 
the agency in connection with enforcement activity with respect to particular employers 
(subparagraphs a, d, e, f, g, h, and i). The agency suggests that because the Requestors did not 
identify specific employers the request is riot sufficiently detailed. Because we ore interested in 
all employers considered for workplace enforcement, however, the request is specifically tailored 
to the information sought. It is therefore clear that the request provides sufficient detail to both 
identify and locate the responsive records. We ask for specific documents and describe the 
content and nature of those documents. If those reasonably identified documents are in existence, 
it is not an undue burden under FOIA and applicable regulations for the agency to produce them. 
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FOIA contains express provisions to facilitate the sharing of information between 
government agencies and the public that is likely to increase the public knowledge of 
government operations and activities. 5 U.S.C. § 552 (a)(3). Requestors wish to access and 
disseminate the methods by which 1-9 audits are conducted, and are entitled to any and all 
reasonably described non-exempt document in the possession of ICE that will aid in achieving 
that goal. Your September 30, 201 1 response refusing to provide records requested in Items 1, 2 
and 3 of our Request violates ICE's obligations under FOIA. 

II. Requestors Withdraw and Will Separately Resubmit Item 4 of the FOIA 



The Requestors hereby withdraw Item 4, seeking aggregate data related to worksite 
enforcement actions, of the Request and will resubmit a revised version of that records request 
under separate cover. 

Thank you for your initial response to our Request. Please reconsider your determination 
that you are unable to produce responsive documents to Items 1, 2 and 3, as there is no FOIA 
exemption that applies to the records requested. We look forward to your prompt response in 
this matter. 



Request. 



Sincerely, 





Monica Guizar, Esq. 
Conchita Lozano-Batista, Esq. 
Weinberg, Roger & Rosenfeld 



American Civil Liberties Union 
of California 




Tim Redmond 

Executive Editor, San Francisco Bay Guardian 
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The Jerome N. Frank Legal Services Organization 

VALb LAW SCHOOL 

December 16, 201 ] 

Via Certified Mail 

Associate General Counsel (General Law) 
Department of Homeland Security 
Washington, DC 20528 

RE: I'Vcedom of Information Act Appeal 

Determination by VS. Immigration and Customs Enforcement 
Reference No. 2012FO1A2544 



To Whom It May Concern: 

This letter constitutes an appeal ("Appeal"), pursuant to the Freedom oHn formation Act 
("FOIA"), 5 U.S.C & S52(aX6)(A); and 6 C.F.R. § 5.9, concerning the decision of U.S. Immigration and 
Customs Enforcement ("ICE") on November 30, 201 1, to deny a fee waiver to the American 
Immigration Council ("AIC") and the Connecticut chapter of the American Immigration Lawyers 
Association ("Connecticut A I LA**) in connection with their FOIA request dated November 29, 201 L 

The underlying FOIA request sought all records related to the Criminal Alien Program ("CAP"), 
as well as to the series of ICE and Immigration and Natura I ization Service ("INS") programs out of 
which CAP developed, including the INS Alien Criminal Apprehension Program, INS Institutional 
Hearing Program, INS/ICE Institutional Removal Program, and ICE National Criminal Alien Removal 
Plan, See Attachment A, Requesters' FOIA Request (November 29, 201 1). Pursuant to the FOIA and 
DHS regulations, Requesters sought a fee wbIvct, See id. ICE T s response denied that application," &e 
Attachment B, ICE's Fee Waiver Denial (November 30, 201 1). The Requesters appeal because ICE's 
denial of a few waiver is contrary to the FOIA, DHS* regulations, and case law governing HO I A fee 
waiver requests. It is also arbitrary and capricious, an abuse of discretion, and unauthorized by law. 
The denial is utterly devoid of legal analysis or reasoned decision-making. This violates the intention of 
Congress that the '"agency is obliged to explain its refusal to waive fees," Samuel Gruber Educ. Project 
v. DO J. 24 F.Supp.2d I, 1 1 (D.D.C.1998) (citing National Treasury Employees Union v. Griffin, 81 1 
F.2d 644, 649 (D.C.C£r.l9B7)). "Absent such an explanation, the court cannot intelligently review the 
case and may property order the agency to either grant the fee waiver or provide an explanation for the 
denial." Judicial Watch, Inc. v. Gen. Services Admin. , CIV. A. 98-2223(RMU), 2000 WL 35538030 at *4 
(D.D.C. Sept. 25, 2000) 

In its denial, ICE noted that the DHS regulation governing applications for fee waivers, 6 C.F.R. 
§ 5.1 l(k>. sets forth six factors to be considered in determining eligibility for a fee waiver; 

(1) Whether the subject of the requested records concerns "the operations or activities of the 
government;" 

(2) Whether the disclosure is "likely to contribute" to an understanding of government operations 
or activities; 

p.(j. mix nv.w haven, conm^iticut mho-vow * rfctiiFiioNii iaj in-itov ■ r-ACSJMiUi -n:> u*i 
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(3) Whether disclosure of the requested information will contribute to the understanding of the 
public at large, as opposed to the individual understanding of the requestor or a narrow segment 
of interested persons; 

(4) Whether the contribution to public understanding of government operations or activities will 
be "significant;" 

(5) Whether the requester has a commercial interest that would be furthered by the requested 
disclosure; and 

(6) Whether the magnitude of any identified commercial interest to the requestor is sufficiently 
large in comparison with the public interest in disclosure, that disclosure is primarily in the 
commercial interest of the requestor. 

Attachment B, ICE's Fee Waiver Denial at 1-2. ICE determined that Requesters failed to make a 
sufficient showing as to considerations (3) and (4), and denied the request for a fee waiver on that basis. 
See id. at 2. Requesters appeal this determination in its entirety and as applied to both Connecticut 
AILA and AIC. Requesters reiterate that both organizations satisfy all six considerations for the reasons 
set forth in their FOIA request. With regard to Connecticut AILA and to the four considerations not 
raised in the Fee Waiver Denial, requesters rely on their earlier letter. This appeal will therefore only 
introduce further evidence and reasoning as to why AIC satisfies considerations (3) and (4). 

1 . Disclosure will contribute to public understanding of government operations or activities. 

As Requesters explained previously, disclosure of the requested material will contribute to 
"public understanding," as opposed to understanding of a narrow segment of interested persons. See 
Attachment A, Requesters' FOIA Request at 5. As set forth more fully in their FOIA request, AIC has 
the capacity, expertise, and intention to review, analyze and synthesize disclosed information and make 
it accessible to a broader public audience, including more than fifty thousand monthly visitors to AIC's 
website and the millions of visitors to other publicly accessible clearinghouses for public information. 
See id; Judicial Watch, 2000 WL 35538030 at *8 (intent to post information to website is particularly 
indicative that information will be widely disseminated because "a web-site such as the plaintiffs can 
serve as an electronic clearinghouse of information which citizens would otherwise have to cull from a 
variety of disparate sources"). 

In addition to providing all disclosed information on its website, AIC plans to draft one or more 
summary reports of the records received in response to the FOIA request. AIC has the intent and 
capacity to disseminate the reports by posting them on the AIC website, which receives more than 
58,000 monthly visitors; by distributing them to a mailing list of over 33,000 individuals; and by 
publishing them in the LAC newsletter, which is directly distributed to 12,000 recipients and available 
to the public on the AIC website. In 2010 alone, AIC issued 81 publications available to the general 
public on a wide range of issues related to immigration. See Attachment C, 2010 AIC Publications. 
Indeed, a core purpose of the Immigration Policy Center, a program of AIC, is to "providef] 
policymakers, the media, and the general public with accurate information about the role of immigrants 
and immigration policy on U.S. society" through 'widely disseminated" "reports and materials." See 
Immigration Police Center: Mission, available at http://www.immigrationpolicy.org/ipc-mission. The 
suggestion that Requesters intend to use the requested records for "individual" rather than "public" 
understanding, 6 C.F.R. § 1 l(k)(2)(iii), ignores AIC's history and mission. See Judicial Watch, 2000 
WL 35538030 at *8 (noting, in rejecting agency's denial of fee waiver under "public understanding" 
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consideration, that requestor was "a non-profit organization whose stated business is publicizing 
potential governmental impropriety"), It is perhaps for that reason that U.S. Customs and Border Patrol 
("CBP"), another component of DHS, was recently "persuaded thai disclosure (to AIC would] 
contribute to the understanding of a reasonably broad audience of persons interested in immigration 
issues." Attachment A, Requesters* FOIA Request* Exhibit A, September 29, 201 1 Letter from 
Customs and Border Control. 



Indeed, even were AIC not able to point to such a clear track record and commitment to wide 
distribution of information, tt would still satisfy the "public understanding" requirement of the fee 
waiver provision. Courts have emphasized that "[i Information need not actually reach a broad cross- 
section of the public in order to benefit the public at large." Carney v. Department a/Justice, 19 F.3d 
807, 815 {2dCir. 1 994); see also Mauley v. Dep't of Navy, 1 :07-C V-72 1 , 2008 WL 4326448 (S.D. Ohio 
Sept. 22, 2008). Indeed, the legislative history of the FOIA makes ii clear that "[a] request can qualify 
for a fee waiver even if the issue is not of interest to the public-at-large. Public understanding is 
enhanced when information is disclosed to the subset of the public most interested, concerned, or 
affected by a particular action or matter.** Mauley. 2008 WL 4326448 at *6 (quoting 32 Cong. Rec. SI 4, 
270-01 {daily cd. Sept. 30, 1986) (comments of Senator Leahy)). In Carney* the Second Circuit rejected 
as "not realistic" the notion that FOIA Requesters must "shoulder the formidable burden of 
demonstrating that any records released actually will be disseminated to a large cross-section of the 
public." 19 F, 3d at 814 (finding that doctoral student intending to publish "scholarly" articles satisfied 
"public understanding" requirement for fee waiver). AIC is, in fact, perfectly positioned to reach a 
broad cross-section of the public; but to qualify under the "public understanding" consideration it need 
only show that it will disseminate the information among those who are most < 
in immigration issues, a showing Requesters have made. 



2. Disclosure of the 




As also set forth in the original FOIA request, the records will contribute significantly to public 
understanding of CAP and its predecessors. See Attachment A, Requesters' FOIA Request at 6. As 
more fully explained in that request, CAP is one of the largest of iCE's immigration enforcement 
initiatives, and yet is poorly understood even by the local governments who interact with it See id, U is 
fair to say that the program is essentially invisible to the public at large. Therefore, **[t]he public's 
understanding of the subject in question, as compared to the level of public understanding existing prior 
to the disclosure, [will J be enhanced by the disclosure to a significant extent." 6 C.F.R § 1 l(k)(2)(iv). 

The core issue under this consideration is whether all or most of the information requested is 
already in the public domain. See Carney* 19 F.3d at 815; Mauley, 200S WL 4326448 at *1 Judicial 
Watch, 2000 WL 35538030 at *I0. It is clear that a denial of a fee waiver on this basis is to be reserved 
for those exceptional cases in which records are "easily accessible and available to everyone." Durham 
v. DOJ t 829 F.Supp. 428, 434-35 (D.D.C.I993). 

The records at issue in this matter could not possibly be considered to be already in the public 
domain. CAP is ill-understood, has received minimal attention from cither the media or advocacy 

[ there is remarkably little information that the agency has made publicly available about it. 
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At the moment, an interested member of the public could easily locate only scant official materials on 
CAP: a single "fact sheet" 1 and one brief audit by the Office of the Inspector General 2 . The Audit 
discusses only the program's operations in four states, and goes into very little detail as to the structure, 
operations, or priorities of the program. Between the two documents, there are fewer than 20 pages of 
explanation of this massive program. Even a more exhaustive search would reveal little information. 
The ICE online "FOIA Library" contains two heavily redacted two-page memos regarding enforcement 
against criminal aliens. The Government Accountability Office has published only twelve reports on 
INS or ICE enforcement against criminal aliens, several of them written before CAP's earliest 
predecessor program was created. Attachment D, List of GAO Reports on Criminal Alien Enforcement. 
Only two of those reports were written in the last decade. Furthermore, ICE, in its fee waiver denial, 
"never explained where in the 'public domain* [the requested] materials reside." Campbell v. U.S. Dept. 
of Justice, 164 F.3d 20, 36 (D.C. Cir. 1998). 

Indeed, the few independent public reports which have discussed CAP have largely raised 
preliminary concerns that the program is sweeping up non-violent individuals based on arrest for petty 
offenses, and may be facilitating increased racial profiling. 1 While the OIG audit did not examine 
critically either the policy implications or unintended consequences of the program, the auditors did note 
that "CAP did not always record and retain critical information and documentation for its screening and 
identification activities." 4 However, while these "reports . . . highlight concerns" regarding CAP, they 
"do not [contain] the objective and substantive information underlying the administration and 
implementation of [CAP] in practice." Mauley, 2008 WL 4326448 at *7. That "objective and 
substantive" information - the policies, procedures, statistics, communications and other records 
regarding the actual operation of one of the largest components of the government's immigration 
enforcement program - has largely been hidden from the public. There is therefore no doubt that the 
records sought by Requesters will significantly contribute to the public understanding of CAP and its 
predecessors. 



1 Fact Sheet: Criminal Alien Program, available at h» py/ww w.icc.gov>'ncws. 'library/ l'acishccls.'cap.l»tni 

2 Office of Inspector General, U.S. Immigration and Customs Enforcement Identification of Criminal 
Aliens in Federal and State Custody Eligible for Removal from the United States, OIG-1 1 -26, available at 
http://www.oig.dhs.gov/assets/Mgmt/OIG_l I -26_Janl l.pdf 

J See Trevor Gardner II and Aarti Kohli, The CAP Effect: Racial Profiling in the ICE Criminal Alien Program, The Chief 
Justice Earl Warren Institute on Race. Ethnicity, & Diversity, Berkeley Law Center for Research and Administration, 
September 2009, available at: http://www.law.berkeley.edu/filcs/ 

poiicybrief_irving_FlNAL.pdf; American Immigration Council, Special Report: The Criminal Alien Program - Immigration 
Enforcement in Travis County. Texas, 2010, available at 

http://www.immigrationpolicy.orgysites/default/files/docs/Criminal_Alicn_Program_02 1 7 1 0.pdf. 

4 U.S. Immigration and Customs Enforcement Identification of Criminal Aliens in Federal and Slate Custody Eligible for 
Removal from the United Slates at 4. 
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For the reasons stated herein and in the original request, Requesters appeal lCE's decision. ICE 
denied Requesters" fee waiver request without cause, without more than conctusory justification, and 
contrary to Congress' intention that the FOIA fee waiver provision be '"liberally construed in favor of 
waivers for noncommercial requesters/" Fed, CURE v, Lappiii, 602 F. Supp. 2d 197, 201 (D.D.C. 
2009) (quoting McCtetlan Ecological Seepage Siutatioit % Cartucci, 835 F.2d !282, 1284 (9th 
Cir.1987)). Requesters respectfully ask that DHS grant their application for a fee waiver. 





Supervising Attorney 



Josh Rosenthal 
Law Student Interns 
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The Jerome N. Frank Legal Services Organization 

yjilg law school 
November 29, 2011 

Via Certified Mail. Fax. and Email 

U.S. Immigration and Customs Enforcement 

Freedom of Information Act Office 

500 ]2 A Street SW, Stop 5009 

Washington. D.C. 20536-5009 

Fax: (202) 732-0660 

lCE~FOlA@dhs.gov 

RE; Freedom of Information Act Request 

To Whom It May Concern: 

This letter constitutes a request under the Freedom of Information Act, 5 U.S.C § 552 ("FOIA"), 
on behalf of the American Immigration Council {"AlC*>and the Connecticut chapter of the American 
Immigration Lawyers Association ("Connecticut AIL A") (collectively, "Requestors"), 

The following requests are for records of U£. Immigration and Customs Enforcement ("SCE") 
and its predecessor agency, the Immigration and Naturalization Service ("INS"), as well as any other 
related records which may be held elsewhere in the Department of Homeland Security {"DHS"), The 
Requestors seek to understand the development, operation, and implementation of the ICE Criminal 
Alien Program ("CAP 1 *)- We request all records' related to CAP, as well as to the series of INS and ICE 
programs out of which CAP developed, including the INS Alien Criminal Apprehension Program, INS 
Institutional Hearing Program,, INS/ICE Institutional Removal Program, and ICE National Criminal 
Alien Removal Plan. We subsequently refer to these programs collectively as "CAP and its 
predecessors." These records include, but are not limited to: 

1. foible* and Procedures 

1 , All records related to the development, implementation, and operation of CAP and its 
predecessors, including but not limited to: 

a. Reports; 

b. Memoranda; 

c. Legal opinions; 

d. Correspondence, including but not limited to intra-governinemal correspondence; 
c. Audits; 

f Policies, rules, orders, and any other sub-regulatory guidance. 

2. In particular, but not limited to, all records described in request number I related to the 
following specific topics: 



' The term "record*" as used herein includes all records or Gammunieauons preserved in electronic or written form, including 
bin not limited to correspondence, document, data, videotapes, audio tapes , emails, laxer, fiiej, guidance, euiiolines, 
f valuations, instruction!, analyses, memoranda, agreements, notes, orders, policies, procedures, protocols, (cparu, rules, 
technical manuals, technical specifications, training manuals, or studies. 

P.O. BOX lOUCWO, NE* HAVEN, CONNECTICUT ■ TELEPHONE 20 J *}2'iiQQ * FACSIMILE lai JJ2 I4J* 
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a. The creation, implementation, monitoring, or auditing of the incidence of racial 
profiling or policies to prevent it instituted by ICE, INS, or local law enforcement 
agencies in the course of the implementation and operation of CAP and its 
predecessors; 

b. Policies and procedures related to interviewing by ICE or INS agents under CAP 
and its predecessors, including but not limited to policies and procedures 
regarding advising interviewees of their rights, translation for non-native English 
speakers, wearing of official uniforms, provision of identification; 

c. Records, policies and procedures related to the issuance of civil immigration 
detainers (Form 1-247) by CAP agents, including, but not limited to policies and 
procedures regarding CAP agent/team response protocols once the detainer is 
triggered and the individual is transferred to ICE custody. 

II. Communication 

I . All records of communication, whether electronic or conventional, to or from ICE or INS 
related to CAP and its predecessors, including but not limited to communications with: 

a. Federal agencies or officials, including but not limited to personnel within ICE, 
DHS, or INS; other federal agencies or personnel within those agencies; 
Congress, members of Congress, or staff; and the White House; 

b. State and local authorities, including but not limited to any state, city, county, or 
local police agency, department of corrections, sheriffs office, jail, or other 
holding facility; 

c. Members of the press, non-governmental organizations, and members of the 
public. 

III. Program Organization 

1 . All records regarding the internal structure of CAP and its predecessors, including but not 
limited to: 

a. Organizational charts and other such diagrams or schematics; 

b. Number, location, membership, and history of teams of ICE or INS enforcement 
agents constituted under CAP and its predecessors ("CAP Teams"), as well as the 
nature of officers' assignment to CAP Teams and supervision of CAP Teams; 

c. Organizational and operational records regarding establishment, implementation 
and maintenance of telephonic call-in centers operated by CAP teams or agents to 
facilitate communication with state and local law enforcement agencies. 

2. All records regarding the relationship of CAP and its predecessors to other government 
agencies or programs, including but not limited to all organizational charts and other such 
diagrams or schematics as well as any associated explanatory materials. 

3. All records indicating the relationship between CAP and its predecessors and other ICE 
programs and activities, including but not limited to Enforcement and Removal 
Operations, Secure Communities, 287(g) arrangements, immigration detainers, and ICE 
Agreements of Cooperation in Communities to Enhance Safety and Security ("ICE 
ACCESS"). 
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4. All memoranda, policies, procedures, guidance, or other materials related to the 
connection between CAP and its predecessors and DHS administered databases, 
including but not limited to ENFORCE and IDENT. 

5. All agreements, training materials, briefing, guidance, rules, and other records related to 
negotiation or cooperation with state and local law enforcement officials under CAP and 
its predecessors, including but not limited to 

a. Records regarding the presence of ICE agents within state and local jails, prisons, 
or other sites of incarceration; 

b. Records regarding the establishment or use of telephone or video conferencing 
capabilities between ICE and state and local jails, prisons, or other sites of 
incarceration; 

c. All analyses and other records regarding changes or potential changes to state and 
local law enforcement agencies' policies, priorities, or actions related to CAP and 
its predecessors. 

6. All records regarding contracts with private for-profit or not-for-profit organizations to 
implement part or all of CAP and its predecessors, including but not limited to Requests 
for Proposals, collected bids, contracts, criteria for choosing contractors, communication 
with contractors, and audits of contractors. 

IV. Statistical Data and Resource Allocation 

1 . All statistical data and analysis regarding the identification, detention, arrest, and transfer 
to federal custody pursuant to or in connection with CAP and its predecessors, including, 
but not limited to, analysis of individuals' race, national origin, gender, age, criminal 
history, status of criminal cases, and immigration and removal history. 

2. All statistical data regarding the volume, distribution, type, and result of contact between 
local law enforcement officials and ICE, including but not limited to communications 
directed to the Law Enforcement Support Center. 

3. All statistical and other records detailing total ICE or INS expenditures, in both personnel 
time and financial resources, involved in developing and implementing CAP and its 
predecessors, including but not limited to all records of Congressional and/or DHS 
appropriations, budget requests, and analyses related to CAP and its predecessors. 

4. All records detailing or referencing the relationship between CAP and its predecessors 
and the State Criminal Alien Assistance Program ("SCAAP"). 

V. Individual Records 

1 . All records regarding any individual identified by, detained by, arrested by, and/or 
transferred to the custody of ICE, INS, or any other federal agency pursuant to or in 
connection with CAP and its predecessors, including but not limited to Forms 1-247 
(Immigration Detainers), 1-2 1 3 (Records of Dcportable/Inadmissable Alien), 1-286 
(Notices of Custody Determination) and 1-862 (Notices to Appear). 2 



2 Requestors are prepared to negotiate the appropriate scope of these records, and are open to discussion of sampling as an 
appropriate means of producing individual records. 
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2. All judicial and administrative complaints alleging unlawful or otherwise actionable 
conduct related to CAP and its predecessors, as well as the dispositions of any and all 
such complaints. 

Requestors seek disclosure of all such records created from January 1, 1986 to the present. 
Requestors request that any records that exist in electronic form be provided in their native electronic 
format on a compact disc, digital video disk, or equivalent electronic medium. Requestors request that 
any documents stored in Portable Document Format ("PDFs") be provided as individual files in a 
searchable PDF format. Finally, Requestors request that reasonable metadata be transmitted along with 
files, including but not limited to maintaining parent-child relationships between emails and their 
attachments, author information, date and time stamp information. If any of the requested records or 
information are not kept in a succinct format, we request the opportunity to view the documents in your 
offices. 

Requestors agree to pay search duplication and review fees of up to $ 1 00.00. If the fees will 
amount to more than $100.00, we request a fee waiver on the grounds that disclosure of the requested 
records is in the public interest. The disclosure of the records is likely to contribute significantly to 
public understanding of the operations or activities of the government and is not primarily in the 
commercial interest of the requestor. 5 U.S.C. §552(a)(4)(A)(iii); see also 6 C.F.R. § 5.1 l(k)(l). 

DHS considers four factors set forth in 6 C.F.R. § 5.1 l(k)(2) when determining whether 
disclosure of the information is in the public interest: 

(1) "Whether the subject of the request concerns the 'operations or activities of the 
government,'" 

(2) "Whether the disclosure 'is likely to contribute' to an understanding of government 
operations or activities," 

(3) "Whether disclosure of the requested information will contribute to 'public 
understanding'" as opposed to the individual understanding of the requestor or a 
narrow segment of interested persons; and 

(4) "Whether disclosure is likely to contribute 'significantly' to public understanding of 
government operations or activities." 

This request satisfies all four factors. Indeed, U.S. Customs and Border Patrol ("CBP"), another 
component of DHS, recently granted a fee waiver for a similar request made by AIC for immigration- 
related records. See Exhibit A, September 29, 201 1 Letter from Customs and Border Control. After a 
review of the above-listed factors, CBP concluded that "the public interested standard [was] satisfied 
and that the disclosure [was] not in the commercial interest of the requester, AIC." Id. at 8. 

J. The subject of the requested records concerns the operations and activities of the 
government. 

The requested records straightforwardly concern the operations or activities of the government. 
ICE is a component of DHS, a cabinet level department of the federal government. ICE is responsible, 
in part, for enforcement of the immigration law through identification, detention, and removal of non- 
citizens. The records Requestors seek relate to ICE's investigation and enforcement programs. Such 
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programs are "operations and activities" oflCE- 

2. Disclosure is likely to contribute to an understanding a/government operations or activities. 

The disclosure of the records requested is in the public interest because it will inform Requestors 
and the public at large about the organization and operations of CAP and its predecessors, CAP is 
currently one of the largest areas of cooperation between the federal government and slate and local 
authorities in the area of immigration law and leads to a large proportion of annual immigration 
detentions and removals. The government's policies towards and the treatment of immigrants and 
suspected other non-citizens are of immense public concern at present and the disclosure of the 
requested records will help inform public debate about these issues. 

Requestors are well situated to widely disburse information regarding CAP and Els predecessors. 
The AlCs Immigration Policy Center {IPC) and Legal Action Center (LAC) reach out to lawyers and 
the general public to promote a better understanding of immigration law, policy and practice. The IPC 
researches issues related to immigration (such as the impact of immigration on the economy, jobs and 
crime), and regularly provides information to leaders on Capitol Hill and the media. 1 The LAC works 
with other immigrants' rights organizations and Immigration attorneys across the United Slates to 
advance the fair administration of immigration laws. 4 Connecticut AILA is a nonprofit organization 
comprised of immigration attorneys who are members of the national organization American 
Immigration Lawyers Association/ Connecticut AILA works at the state level to advocate for 

Connecticut. 

Disclosure of the requested information also will contribute to "public understanding," as 
opposed to understanding of a narrow segment of interested persons. Release of this information to AIC 
and Connecticut AJLA will significandy advance the general .public's understanding of CAP and ICE's 
enforcement practices more generally. AIC has the capacity, legal expertise, and intention to review, 
analyze and synthesize this information and make it accessible to a broader public audience. In addition 
to providing all released information on ils website, AIC plans to draft one or more summary reports of 
the records received in response to the FOIA request, AIC has the intent and capacity to disseminate the 
reports by posting them on the AIC website, which contains immigration-related information and news 
and is accessible by any member of the public. AlC's website receives more than 58,000 monthly 
visitors, and information available on the website is shared and re-posted on other websites with large 
audiences, including Allemet, a website with 2.3 million monthly visitors. AIC also will distribute the 
summary reports to our mailing list of over 33,000 supporters and will publish them in the LAC 
newsletter, which is directly distributed to ] 2,000 recipients and available to the public on the AIC 
website. Finally, AIC has regular contact with national print and news media and plans to continue to 
share information about this process with interested media. 



3 See help: '/ww w. jmmigrationpol fey, iirj^. 
* See lrtprfwww.tcgalECLioncenlcr.org/. 
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4. Disclosure of the requested information will contribute significantly to public understanding 
of CAP and its predecessors. 

CAP and its predecessors are extremely important ICE enforcement programs. In Fiscal Year 
2009, 48 percent of all deportable aliens that were identified by ICE were identified through CAP, 
leading the agency to request a record $200 million for the program in FY 2010. Despite the size and 
importance of these programs, they are not well understood by advocates or the general public. See, 
e.g., American Immigration Council, Special Report: The Criminal Alien Program - Immigration 
Enforcement in Travis County, Texas, 201 at p. 6 ("Despite its long history and widespread reach, CAP 
is not a well known program and confusion exists — even among [local governments] themselves — as to 
what participation in CAP entails"). The requested records will shed light on CAP's organization and 
functioning, and will significantly contribute to the public's understanding of the program. 

Additionally, disclosure of the information requested is not in Requestors' commercial interest. 
Any information disclosed by the Requestors as a result of this FOIA request will be available to the 
public at no cost and will be used to develop publicly available materials. Thus, a fee waiver would 
fulfill Congress's legislative intent in amending FOIA. See Judicial Watch, Inc. v. Rossotti, 326 F.3d 
1309, 1312 (D.C. Cir. 2003) ("Congress amended FOIA to ensure that it be 'liberally construed in favor 
of waivers for noncommercial requesters"'); OPEN Government Act of 2007, Pub. L. No. 1 10-175, 121 
Stat. 2523, § 2 (Dec. 31, 2007) (finding that "disclosure, not secrecy is the dominant objective of the 
Act," but that "in practice, the Freedom of Information Act has not always lived up to the ideals of that 
Act . . ."). 

Requestors also request a waiver of search fees on the grounds that each Requestor qualifies as a 
"representative of the news media." 6 C.F.R. §§ 5.1 1(b)(6). Accordingly, fees associated with the 
processing of the Request should be "limited to reasonable standard charges for document duplication." 
5 U.S.C. § 552(a)(4)(A)(ii)(III); see also 6 C.F.R. §§ 5.1 1(d)(1) (search fees shall not be charged to 
"representatives of the news media"). 

AIC and Connecticut AILA meet the statutory and regulatory definitions of a representative of 
the news media because each is an "entity that gathers information of potential interest to a segment of 
the public, uses its editorial skills to turn the raw materials into a distinct work, and distributes that work 
to an audience." 5 U.S.C. § 552(a)(4)(A)(iiXHI); see also Nat 7 Sec. Archive v. Dep 7 ofDef, 880 F.2d 
1381, 1387 (D.C. Cir. 1989); ACLUv. Dep 7 of Justice, 321 F.Supp. 2d 24, 30 n. 5 (finding non-profit 
public interest group to be "primarily engaged in disseminating information"); Elec. Privacy Info Ctr. v. 
Dep 7 ofDef, 241 F. Supp. 2d 5, 10-15 (D.D.C. 2003) (finding non-profit public interest group that 
disseminated an electronic newsletter and published books was a "representative of the media" for the 
purposes of FOIA). 

The American Immigration Council's mission is to "strengthen America by . . . shaping how 
Americans think about and act towards immigration now and in the future." 6 In furtherance of this 
mission, the Council publishes an array of fact sheets, newsletters, and other documents for public 
consumption. In 2010, AIC issued 74 such publications and over 270 blog posts regarding immigration 



American Immigration Council: Mission, available ai hitp://www.americanimmigrationcouncil.org/mission. 
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issues. 7 Among those reports were Giving Facts a Fighting Chance - Answers to the Toughest 
Immigration Questions? Raising the Floor for American Workers - The Economic Benefits of 
Comprehensive Immigration Reform, 9 ICE's Enforcement Priorities and the Factors that Undermine 
Them™ and The Secure Communities Program - Unanswered Questions and Continuing Concern} 1 As 
the local chapter of the American Immigration Lawyers Association, Connecticut A1LA provides a 
forum for discussion of important issues related to the immigration system, and acts as a platform to 
distribute that information to a wider audience. See, e.g., Rebecca Kidder, Administrative Discretion 
Gone Awry: The Reintroduction of the Public Charge Exclusion for HIV-Positive Refugees andAsylees, 
106 Yale L.J. 389, 394 n. 34 (1996) (Citing comments of an INS district director delivered at a 
Connecticut AILA forum). 

Finally, pursuant to the applicable regulations and statute, Requestors expect the determination of 
this request for documents within 20 days. See 5 U.S.C. 552(a)(6)(A)(i). If this request is denied in 
whole or in part, we ask that you justify all deletions by reference to specific exemptions to FOIA. 
Requestors expect the release of all segregable portions of otherwise exempt material. Requestors 
reserve the right to appeal a decision to withhold any information or to deny a waiver of fees. 

Please furnish all applicable records to: 

Michael Wishnie 

Jerome N. Frank Legal Services Organization 

P.O. Box 209090 

New Haven, CT 06520-9090 

Thank you for your assistance and prompt attention to this matter. 



7 See A1C 2010 Annua) Report, available at hilp://www.arnericanimmigralioncouncil.org/sites/defaull/nies/docs/council/ 
AnnualReport20I0.pdf. 

* Available at http://www.immigrationpolicy.org/siies/defauli/files/docs/ 
G iving_Facts_a_Fighting_Chance_ 1 007 1 0.pdf. 

9 Available at hup://www.immigrationpolicy.org/siics.'dcfauli/files/docs/ 
Hinojosa%20-%20RaisingVo20the%20Floor%20for%20American%20Workers%200107IO.pdf. 

10 Available at http://www.immigrationpolicy.org/sites/default/nics/docs/ 
ICE_Enforcement_Priorities_l 109 1 0.pdf. 

11 Available at http://www.immigrationpolicy.org/sites/default/files/docs/ 
Secure_Communities_updated_ 11 04 1 0.pdf. 



Sincerely, 





Supervising Attorney 



Cody Wofsy 
Josh Rosenthal 
Law Student Interns 
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1 300 Pennsylvania Avenue NW 
Washington. DC 20229 




U.S. Customs and 
Border Protection 



jgBF 1 9 2011 



DIS-3 OT:RR:RDL:FAPL 
HI 70224 AML 



Ms. Emily Crcighton, Staff Attorney 
American Immigration Council 
1331 G Street, N.W., Suite 200 
Washington, D.C. 20005-3 141 

RE: Freedom of Information Act Appeal; Request for information concerning the 
availability and role(s) of attorneys during noncitizen clients' interactions with 
CBP; Denial of Fee Waiver Request; CBP FOIA Division File No. 201 1 F08147 

Dear Ms. Creighton: 

This is in reply to your letter of May 26, 201 1 , with which you appeal, on behalf 
of your organization, the American Immigration Council (hereinafter "AIC"), the 
response you received from the Director, Freedom of Information Act (FOIA) Division, 
U.S. Customs and Border Protection (CBP) dated May 12, 201 1 (FOIA Division File No. 
201 1F08147) to your FOIA request. Within the May 26, 201 1 letter, you also note the 
appeal of the March 29, 201 1 decision of the FOIA Division to deny your request for a 
fee waiver. You appeal the decision of the FOIA Division which directed you to what it 
determined to be "public information" in response to your original FOIA request and 
question the adequacy of the FOIA Division's search for responsive records. 

li- 
On June 23, 201 1, you confirmed in a telephone call with an attorney on my staff 

that your request for information regarding CBP policies, directives and guidance relating I 

to the accessibility of counsel is limited to noncitizens' interactions with CBP in I 

immigration encounters at ports of entry and between ports of entry, rather than the j 

— "ptflicresrdirecrives'and-guidancexoncemingthe permissiblerrolerofattomeys-ineBP's • 

myriad trade matters. 

In the initial FOIA request to CBP dated March 14, 201 1, you requested all 
records from CBP which relate or refer to the following: 

• • Attorneys' ability to be present during their clients' interactions with CBP; 

• What role attorneys may play during their clients' interactions with CBP; 

• Attorney conduct during interactions with CBP on behalf of their clients; 
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• Attorney appearances at CBP offices or other facilities. 

In response to your request, the FOIA Division collected and reviewed responsive 
records and concluded that "much of the information you are seeking is already publicly 
available." The FOIA Division stated that responsive information could be found in the 
Code of Federal Regulations (CFR), the Personal Search Handbook, and the Inspector's 
Field Manual (IFM) (which, "once the IFM is approved for release," will be available via 
the internet on the CBP Reading Library). 

On appeal, you contend that "CBP did not conduct an adequate search for records 
responsive to our comprehensive request for guidance related to noncitizens* access to 
counsel before CBP pursuant to 5 U.S.C. § 552(a)(3)." You elaborate that: 

[YJour request for "records" related to the role of counsel in CBP settings 
encompasses all records or communications preserved in electronic or 
written form, including but not limited to correspondence, documents. 



1 You explained via an itemized list in the initial request that the above records may include, but are not 
limited to: 

1) Guidance or any information obtained by the agency regarding the circumstances under which an 
attorney may accompany a client during questioning in primary inspection, or what role the attorney may 
play during such questioning; 

2) Guidance or any information obtained by the agency regarding the circumstances under which an 
attorney may accompany a client during questioning in secondary inspection, or what role the attorney may 
play during such questioning; 

3) Guidance or any information obtained by the agency regarding the circumstances under which an 
attorney may accompany a client during questioning in deferred inspection, or what role the attorney may 
play during such questioning; 

4) Guidance or any information obtained by the agency regarding the circumstances under which an 
attorney may accompany a client during questioning related to alleged abandonment of U.S. residence, or 
what role the attorney may play during such questioning; 

5) Guidance or any information obtained by the agency regarding the circumstances under which an 
attorney may accompany a client during questioning related to alleged lack of proper immigration 
documents, or what role the attorney may play during such questioning; 

6) Guidance or any information obtained by the agency regarding the circumstances under which an 
attorney may accompany a client during questioning related to the National Security Entry-Exit 
Registration System (NSEERS), or what role the attorney may play during such questioning; 

7) Guidance or any information obtained by the agency regarding the circumstances under which an 

— attomcxmay-acMmpany^xlient-during-anrother questioning by s"CBP agentrorwhatTolethe attomey 
may play during such questioning; 

8) Guidance or any information obtained by the agency regarding procedures for notification of anomeys 
with Form G-28 and/or EOIR-28 on file of CBP's intention to question their clients; 

9) Guidance or any information obtained by the agency regarding the circumstances under which an 
attorney may be involved in the CBP's decision to return an unaccompanied alien child to Mexico without 
referring the child to ICE or HHS/ ORR/ Department of Unaccompanied Children; 

10) Guidance or any information obtained by the agency regarding the circumstances under which an 
attorney may be involved in CBP's decision to release an unaccompanied immigrant child to a responsible 
adult who is not a family member. 

1 With regard to your request for NSEBRS information (see item # 6 in foomote 1 immediately above), we 
note that effective April 28, 201 1, DHS will no longer register aliens under NSEERS. See Federal Register 
Volume 76, Number 82 (Thursday, April 28, 201 1) at http://vrww.gpo.gov/fdsyslpkg/FR-2011-04- 
28/htmU20ll-I030S.hlm. 
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data, videotapes, audiotapes, e-mails, faxes, files, guidance, guidelines, 
evaluations, instructions, analyses, memoranda, agreements, notes, orders, 
policies, procedures, protocols, reports, rules, manuals, technical 
specifications, training materials, and studies. Given the varied 
circumstances in which nondtizens and their attorneys interact with CBP, 
it is very unlikely that the three documents referenced in your May 12, 
2011, letter reflect a search reasonably calculated to uncover documents 
relevant to the role of counsel in CBP settings. We indicated in our FOIA 
request that the interactions among CBP officers, attorneys and their 
noncitizen clients take place in different settings such as secondary and 
deferred inspection. In addition, the reasons for the interview or 
interaction may vary, significantly. 

You conclude your contentions regarding this issue by stating that "the May 12, 
201 1, response merely includes general documents that are publicly available and does 
not reflect a search reasonably calculated to uncover documents relevant to the guidance 
outlined in the request." 

You "also appeal the denial of the fee waiver request and the commercial 
requester designation." The March 29, 201 1, FOIA Division letter denying the fee 
waiver request concludes that the request was "deficient" because disclosure of the 
information requested 1) "will not contribute to the understanding of the public at large 
but to the understanding of a narrow segment of interested person(s)," and 2) will not 
"contribute significantly to the public understanding of government operations or 
activities." Thus, the letter determined that AIC "failed to satisfy each of the required 
factors" set forth at 6 C.F.R. §5.11 (kX2) and denied the request for fee waiver. 

Initially, we reconsider your request for fee waiver. You indicate that "AIC is a 
501(c)(3), tax-exempt, not-for-profit educational, charitable organization . . . [that] seeks 
the requested information for the purpose of disseminating it to members of the public 
who access AIC's website and other AIC publications, and not for the purpose of 
commercial gain." You state that: 

AIC is entitled to a waiver of all costs because disclosure of the 
information is "... likely to contribute significantly to public understanding 

o£the.opeEations^)r.activities-of-the govemmentand- is not-primarily-in-the- 

commercial interest of the requester." 5 U.S.C. § 552(a)(4XA)(iii). See 
also.6C.F.R.§5.1(k). 

You explain that: 

Because there is no available comprehensive guidance governing attorney 
representation and conduct in interactions with CBP, the dissemination of 
these records will significantly inform public understanding of the scope 
of representation permitted before CBP. 
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The Department of Homeland Security (DHS) FOIA regulation which governs fee 
waivers, 6 CFR § 5.1 10cX provides in relevant part that: 

(k) Requirements far waiver or reduction of fees. (I) Records responsive 
10 a request wit! be furnished without charge or at a charge reduced below 
that established under paragraph (c) of this section where a component 
determines, based on oil available information, that the requester has 
demonstrated that: 

(i) Disclosure of the requested infonnatioo is in the public interest 
because it is likely to contribute significantly to public 
understanding of the operations or activities of the government; 

(ii> Disclosure of the information is not primarily in the 
commercial interest of the requester. 

The regulation then provides guidance about the factors to be considered in 
making a fee waiver determination, 

<2) To determine whether the first fee waiver requirement is met, 
components will consider the following factors: 

(i) The subject of the request: Whether the subject of the requested 
records concerns "the operations or activities of the government." 
The subject of the requested records must concern identifiable 
operations or activities of the federal government, with a 
connection that is direct and clear, not remote or attenuated, 

&) the informative value of the information to be disclosed: 
Whether the disclosure is "likely io contribute" to ait 
understanding of government operations or activities. The 
disclosable portions of the requested records must be meaningfully 
informative about government operations or activities in order to 
be "likely to contribute" to an Increased public understanding of 

* — -4hose-opexations-or-*cti vitles.-Tne- disclosure -of - information -that- 

already is in the public domain, in either a duplicative or a 
substantially identical form, would not be as likely to contribute to 
such understanding where nothing new would be added to the 
public's understanding. 

(iii) The contribution to an understanding of the subject by the 
public likely to result from disclosure: Whether disclosure of the 
requested information will contribute to "public understanding." 
The disclosure must contribute to the understanding of a 
reasonably broad audience of uersons interested in the subject, as 



,. t - i - ■ 

ICE.2012FOIA13868000291 

BEST AVAILABLE COPY 



5 



opposed to the individual understanding of the requester. A 
requester's expertise in the subject area and ability and intention to 
effectively convey information to the public shall be considered. It 
shall be presumed that a representative of the news media will 
satisfy this consideration. 

(iv) The significance of the contribution to public understanding: 
Whether the disclosure is likely to contribute "significantly" to 
public understanding of government operations or activities. The 
public's understanding of the subject in question, as compared to 
the level of public understanding existing prior to the disclosure, 
must be enhanced by the disclosure to a significant extent 
Components shall not make value judgments about whether 
information that would contribute significantly to public 
understanding of the operations or activities of the government is 
"important" enough to be made public. 

(3) To determine whether the second fee waiver requirement is met, 
components will consider the following factors: 

(i) The existence and magnitude of a commercial interest: Whether 
the requester has a commercial interest that would be furthered by 
the requested disclosure. Components shall consider any 
commercial interest of the requester (with reference to the 
definition of "commercial use" in paragraph (b)(1) of this section), 
or of any person on whose behalf the requester may be acting, that 
would be furthered by the requested disclosure. Requesters shall be 
given an opportunity in the administrative process to provide 
explanatory information regarding this consideration. 

(ii) The primary interest in disclosure: Whether any identified 
commercial interest of the requester is sufficiently large, in 
comparison with the public interest in disclosure, that disclosure is 
"primarily in the commercial interest of the requester." A fee 
waiver or reduction is justified where the public interest standard is 

satisfied-and-thatpublic-interesUs-greater-in-magnitude-than-that-of -J 

any identified commercial interest in disclosure. Components 
ordinarily shall presume that where a news media requester has 
satisfied the public interest standard, the public interest will be the 
interest primarily served by disclosure to that requester. Disclosure 
to data brokers or others who merely compile and market 
government information for direct economic return shall not be 
presumed to primarily serve the public interest. 

In compliance with the regulation set forth above, we apply the factors set forth in 
6 CFR § 5.1 l(k) to the contentions you make in support of your fee waiver request 

! 

! 
I 
I 

I 

j 



ICE.201 2FOIA1 3868000292 

BEST AVAILABLE COPY 



6 



In support of the contention that disclosure of the information requested would be 
in the public interest, you state that: 

AIC educates citizens about the endun'ng contributions of America's 
immigrants, supports sensible and humane immigration policies that 
reflect American values, and works to ensure that immigration laws are 
enacted and implemented in compliance with fundamental constitutional 
and human rights. The AIC's Immigration Policy Center (IPC) and Legal 
Action Center (LAC) help carry out this mission by reaching out to the 
general public to promote a better- understanding of immigration law, 
policy and practice. 

Therefore , we consider whether "disclosure of the requested information is in the public 
interest because it is likely to contribute significantly to public understanding of the 
operations or activities of the government" and whether "disclosure of the information is 
not primarily in the commercial interest of the requester." 

In order to make the "public interest" determination, the regulation requires 
consideration of (i) whether the subject of the requested records concerns "the operations 
or activities of the government"; (ii) whether the disclosure is "likely to contribute" to an 
understanding of government operations or activities; (iii) whether disclosure of the 
requested information will contribute to "public understanding"; and (iv) whether the 
disclosure is likely to contribute "significantly" to public understanding of government 
operations or activities. 

In consideration of the first public interest factor, we conclude that the request for 
information regarding individual's access to attorneys during interactions with personnel 
at CBP ports of entry "concerns the operations or activities of the government." CBP is 
the federal agency charged with protecting the borders and enforcing the immigration and 
customs laws. Your request for certain information related to the agency's enforcement 
of the immigration laws, I.e., whether travelers or immigrants will be permitted access to 
attorneys in their interactions with border enforcement personnel, is an inquiry regarding 
an operation and activity of the government. 

In consideration of the second public interest factor, we conclude that the request J 

for-information-regarding-individual'^ access to attorneys during-interactions with j 

personnel at CBP ports of entry is "likely to contribute" to an understanding of 

government operations or activities. Immigration has been and continues to be a 

significant issue in the United States. The disclosure of non-exempt portions of the CBP \ 

policies, directives and guidance regarding immigrant access to attorneys during 

interactions at ports of entry is "likely to contribute" to an increased public understanding 

of those CBP operations or activities. 

In consideration of the third public interest factor, we conclude that the disclosure 
of information regarding individual's access to attorneys during interactions with 
personnel at CBP ports of entry will contribute to "public understanding." Given your 
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representations that your organization has expertise in the subject area and the ability and 
intention to effectively disseminate the information to the public, we are persuaded that 
disclosure will contribute to the understanding of a reasonably broad audience of persons 
interested in immigration issues. 

In consideration of the fourth public interest factor, we conclude that the 
disclosure is likely to contribute "significantly" to public understanding of government 
operations or activities. The public's understanding of the subject in question, as 
compared to the level of public understanding existing prior to the disclosure, must be 
enhanced by the disclosure to a significant extent. 

In Manley v. Dep 't of the Navy, 2008 U.S. Dist. LEXIS 1 1 1499, 22-24 (S.D. Ohio 
Sept. 19, 2008), the United States District Court for the Southern District of Ohio, in 
reversing the denial of a fee waiver request, held that: 

The Navy's argument is premised on the assumption that the 
information must be disseminated to the public-ai-large before a waiver is 
appropriate. However, "[i]nformation need not actually reach a broad 
cross-section of the public in order to benefit the public at large." Carney 
v. Department of Justice, 19 F.3d 807, 815 (2d Cir.), cert, denied, 513 U.S. 
823, 1 15 S. a 86, 130 L. Ed. 2d 38 (1994). See also Judicial Watch, Inc. 
v. General Services Admin., 2000 U.S. Dist. LEXIS 22872, 2000 WL 
35538030, *7 (D.D.C. 2000). Courts have rejected the narrow 
interpretation urged by the Navy in light of the legislative history of the 
FOIA which suggests a more focused group: "A request can qualify for a 
fee waiver even if the issue is not of interest to the public-at-large. Public 
understanding is enhanced when information is disclosed to the subset of 
the public most interested, concerned, or affected by a particular action or 
matter." 32 Cong. Rec. S14.270-01 (daily ed. Sept. 30, 1986) (comments 
of Senator Leahy). For example, in Carney v. Department of Justice, 19 
FJd 807 (2d Cir.), cert, denied, 513 U.S. 823, 1 15 S. CL 86, 130 L. Ed. 2d 
38 (1994), the Second Circuit rejected as "not realistic" the position that a 
requester was required to disseminate the information to "a large cross- j 
section of the public." Id at 814. "The relevant inquiry ... is whether the 
requester will disseminate the disclosed records to a reasonably broad j 

audience- of-persons -interested-in the- -subject ACarmnv-U) -R3d-at-8 1 5 i 

(finding sufficiently "public" that a doctoral student in political science j 

planned to publish a dissertation and write scholarly articles; while usually 

not reaching a general audience, the dissertation would enlighten 

interested scholars and be of great benefit to the public at large). Likewise, 

the court in Community Legal Services, Inc. v. U.S. Dept. of Housing and 

Urban Development, 405 F. Supped 553 (ED. Pa. 2005), determined that 

while the Legal Services work was unlikely to reach a very general 

audience, there was nevertheless a segment of the public interested in its 

work, to wit, a reasonably large segment of Philadelphia's low- and 

moderate-income families. Id. at 556 -557. In other words, the relevant 
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issue is whether "the requester will disseminate the disclosed records to a 
reasonably broad audience of persons interested in the subject." Carney, 
19 F.3d at 815 (emphasis added [in original]). Manley v. Dep't of the 
Navy, 2008 U.S. DisL LEXIS 1 1 1499, 22-24 (S.D. Ohio Sept. 19. 2008). 

We conclude based on the rationale set forth in Manley that there is sufficient 
public interest among the segment of the public with interest in immigration issues ("a 
reasonably broad audience of persons interested in the subject") to satisfy the "public 
interest" factors set forth in the relevant DHS regulation. 

With regard to whether AIC has a commercial interest in the disclosure of the 
information, we consider whether AIC has any commercial interest that would be 
furthered by the requested disclosure. Given that your organization is a non-profit 
organization and the stated purpose for requesting the information is to distribute and 
disseminate it via the internet and mailing lists without charge (for example, you state 
unequivocally in the appeal letter that "[l]ike all other reports and information available 
on the AIC website, information about counsel received in response to this FOIA request 
will be widely distributed to immigration attorneys, noncitizens and other interested 
members of the public free of charge."), we are persuaded that AIC does not have a 
commercial interest that would be furthered by release of the information requested. 

In light of the foregoing, we conclude that the public interest standard is satisfied 
and that the disclosure is not in the commercial interest of the requester, AIC. Therefore, 
the fee waiver pursuant to 6 CFR § 5. 1 1 (k) is justified and we reverse the decision of the 
FOIA Division to deny the request for fee waiver. 

In consideration of your appeal, we note that the subject matter of the FOIA 
request - the availability and role(s) of attorneys during noncitizen clients' interactions 
with government personnel at U.S. borders - is governed by statute and regulation. 

8 U.S.C. § 1357 provides that: 

(a) Any officer or employee of the Service authorized under 
regulations prescribed by the Attorney General shall have power without 
warrant- 

(1) to interrogate any alien or person believed to be an alien as to 
his right to be or to remain in the United States; 

(2) to arrest any alien who in his presence or view is entering or 
attempting to enter the United States in violation of any law or 
regulation made in pursuance of law regulating the admission, 
exclusion, expulsion, or removal of aliens, or to arrest any alien in 
the United - States, if he has reason to believe that the alien so 
arrested is in the United States in violation of any such law or 
regulation and is likely to escape before a warrant can be obtained 
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for his arrest, but the alien arrested shall be taken without 
unnecessary delay for examination before an officer of the Service 
having authority to examine aliens as to their right to enter or 
remain in the United States; 

(3) within a reasonable distance from any external boundary of the 
United States, to board and search for aliens any vessel within the 
territorial waters of the United States and any railway car, aircraft, 
conveyance, or vehicle, and within a distance of twenty-five miles 
from any such external boundary to have access to private lands, 
but not dwellings for the purpose of patrolling the border to 
prevent the illegal entry of aliens into the United States; 

8 U.S.C. § 287.3(c) provides: 

(c) Notifications and information. Except in the case of an alien subject to 
the expedited removal provisions of section 235(b)(1)(A) of the Act, an 
alien arrested without warrant and placed in formal proceedings under 
section 238 or 240 of the Act will be advised of the reasons for his or her 
arrest and the right to be represented at no expense to the Government. 
The examining officer will provide the alien with a list of the available 
free legal services provided by organizations and attorneys qualified under 
8 CFR part 1003 and organizations recognized under §292.2 of this 
chapter or 8 CFR 1292.2 that are located in the district where the hearing 
will be held. The examining officer shall note on Form 1-862 that such a 

list was provided to the alien. The officer will also advise the alien that j 

■any statement made may be used against him or her in a subsequent 

proceeding. 

i 

8 CFR § 292.5, captioned "Service upon and action by attorney or representative j 
of record" provides: 

(b) Right to representation. Whenever an examination is provided for in 
this chapter, the person involved shall have the right to be represented by 
an attorney or representative who shall be permitted to examine or cross- j 

examine-such-person-and-witnesseSi-tc- introduee-evidence,— to-make- - j- 

objections which shall be stated succinctly and entered on the record, and > 

to submit briefs. Provided, that nothing In this paragraph shall be 

construed to provide any applicant for admission in either primary or 

secondary inspection the right to representation, unless the applicant 

for admission has become the focus of a criminal investigation and has 

been taken into custody. (Bold emphasis added.) 

Barring an individual being the focus of a criminal investigation, applicants for admission 

do not have the right to legal representation. Thus, it is logical that CBP does not have 

extensive responsive documents concerning the subject; comprehensive CBP guidance i 



! 
i 
i 
i 
i 
i 
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governing attorney representation and conduct, where in most instances applicants for 
admission hove no such right, is unnecessary. That is, where there is no substantive right 
to representation in primary and secondary inspections, the agency need not provide 
detailed instructions or guidance regarding the subject - it is sufficient for CBP personnel 
to be informed that generally there is no right to counsel at the border. 

In response to your appeal and contention that the search conducted in response to 
the initial request was inadequate, we contacted several offices within CBP in which 
responsive records could likely be found: the Office of the Border Patrol (GBP), the 
Office of Field Operations (OFO), and the Office of Chief Counsel (OCCJ, OBP is the 
organization within CBP responsible for preventing the entry of terrorists and terrorist 
weapons from entering the United States between official U.S. Customs and Border 
Protection ports of entry. OBP's traditional mission is to enforce immigration laws and 
to detect, interdict and apprehend those who attempt to illegally enter ot smuggle people 
or contraband across U.S. borders between official ports of entry. OFO manages core 
CBP pograms and operations at 20 Field Operations offices; 327 ports of entry; 15 
prt clearance stations in Canada, Ireland and the Caribbean; Immigration policy and 
programs; and Agricultural Quarantine Inspection (AQI) at all ports of entry in order to 
protect the health of U.S. plant and animal resources. OFO has primary operational 
responsibility for trade and passenger facilitation, interdiction and enforcement programs. 
OCC provides legal advice to, and legal representation of, CBP officers in matters 
relating to the activities and functions of CBP. OCC is also responsible for reviewing 
proposed actions lo ensure compliance with legal requirements, preparing formal legal 
opinions, preparing or reviewing responses in all court actions, civil or criminal, 
involving CBP, and developing, implementing, and evaluating nationwide programs, 
policies, and procedures wiihin Us functional areas. Accordingly, these offices were 
determined to be the offices in which responsive records were likely to have been created 
and be maintained, 

OFO provided information, some of which bad been previously provided to you 
in response to the initial request by the FOIA Division, taken from the Inspector's Field 
Manual OBP provided information from two of its manuals, the "Officers' Handbook" 
and "The Law of Arrest, Search and Seizure Manual", OCC reviewed the 
aforementioned documents, conducted a separate search, and confirmed that no other 
responsive records exist, We have appended copies of the responsive records to this 
. letter^-ptwided. electronic copies cn-a disc-as -you requested, ~ — 

Despite the searches and requests to components and offices within CBP, we have 
been unable to find responsive records beyond those identified above. We are unable lo 





If you have questions or concerns regarding this matter, please contact Andrew 
Langreiohofmy staff at f2W) 325-€OB9. 



In the event that you are dissatisfied with the disposition of your appeal, you may 
obtain judicial review of this decision pursuant to the provisions of 5 U.S.C. 5 
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552(a)(4)(B) ia ^ United Stiles Diana Court m the district in which you re*lde, in the 
district where the agency records ait situated, or in the United Statu District Court for 
the District of Columbia, 

The Office of Government Information Services (OGISJ dso mediates disputes 
between FOIA requesters and Federal agencies as a nw-exclusive alternative w 
litigation. If you are requesting accetj to your own records (which is considered a 
Privacy Act request), you should know that OOtS does not have the authority to handle 
requests made under the Privacy Act of 1974, If you wish to contact OGIS, you may 
email them at ogistainara^ov or tail !-&77-6g4-6+48. 
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U.S. Department of Homeland Security 
Washington. DC 20536-5009 




V&ES and Customs 
Enforcement 



^ U.S. Immigration 



November 30, 2011 



MICHAEL WISHN1E 

JEROME N. FRANK LEGAL SERVICES 

P.O. BOX 209090 

NEW HAVEN, CT 06520-9090 

Re: 2012FOIA2544 

Dear Mr. Wishnie: 

This acknowledges receipt of your Freedom of Information Act (FOIA) request to the U.S. Immigration 
and Customs Enforcement(ICE), dated November 29, 201 1, and to your request for a waiver of all 
assessable FOIA fees. Your request was received in this office on November 29, 201 1 . Specifically, you 
requested All records related to CAP, as well as to the series INS and ICE programs out of which CAP 
developed, including the INS Alien Criminal Apprehension Program, INS Institutional Hearing Program, 
INS/ICE Institutional Removal Program, and ICE National Criminal Alien Removal Plan. . 

Due to the increasing number of FOIA requests received by this office, we may encounter some 
delay in processing your request. Per Section 5.5(a) of the DHS FOIA regulations, 6 C.F.R. Part 
5, the Department processes FOIA requests according to their order of receipt. Although DHS' 
goal is to respond within 20 business days of receipt of your request, the FOIA does permit a 10- 
day extension of this time period. As your request seeks numerous documents that will 
necessitate a thorough and wide-ranging search, DHS will invoke a 10-day extension for your 
request, as allowed by Title 5 U.S.C. § 552(a)(6)(B). If you care to narrow the scope of your 
request, please contact our office. We will make every effort to comply with your request in a timely 
manner; however, there are currently 1028 open requests ahead of yours. 

As it relates to your fee waiver request, I have reviewed your letter thoroughly and have determined that 
you have not presented a convincing argument that you are entitled to a blanket waiver of fees. 

The DHS FOIA Regulations, 6 CFR §5.11 (k)(2), set forth six factors to examine in determining whether 
the applicable legal standard for a fee waiver has been met. We will consider these factors in our 
evaluation of your request for a fee waiver: 

(1) Whether the subject of the requested records concerns "the operations or activities of 
the government f 

(2) Whether the disclosure is "likely to contribute" to an understanding of government 
operations or activities; 
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(3) Whether disclosure of the requested information will contribute to the understanding 
of the public at large, as opposed to the individual understanding of the requestor or a 
narrow segment of interested persons; 

(4) Whether the contribution to public understanding of government operations or 
activities will be "significant;" 

(5) Whether the requester has a commercial interest that would be furthered by the 
requested disclosure; and 

(6) Whether the magnitude of any identified commercial interest to the requestor is 
sufficiently large in comparison with the public interest in disclosure, that disclosure is 
primarily in the commercial interest of the requestor. 

As a requester, you bear the burden under the FOIA of showing that the fee waiver requirements have been 
met. Based on my review of your November 29, 201 1 letter and for the reasons stated herein, 1 have 
determined that your fee waiver request is deficient because your request failed to meet factors 3 and 4, 

Since your request for a fee waiver has failed to satisfy each of the required factors, I am denying your fee 
waiver request. 

Provisions of the Act allow us to recover part of the cost of complying with your request. We shall charge 
you for records in accordance with the DHS Interim FOIA regulations as they apply to non-commercial 
requestors. As a non-commercial requestor you will be charged 10-cents a page for duplication, although 
the first 100 pages are free, as are the first two hours of search time, after which you will pay the per 
quarter-hour rate ($4.00, $7.00, $10.25) of the searcher. We will construe the submission of your request 
as an agreement to pay up to $25.00. You will be contacted before any further fees are accrued. 

You have the right to appeal the determination to deny your fee waiver request. Should you wish to do so, 
you must send your appeal within 60 days of the date of this letter to: Associate General Counsel 
(General Law), U.S. Department of Homeland Security, Washington, D.C. 20528, following the 
procedures outlined in Subpart A, Section 5.9, of the DHS Regulations. Your envelope and letter should 
be marked "Freedom of Information Act Appeal." The implementing Department regulations establish the 
criteria under which the FOIA is administered. Copies of the FOIA and regulations are available at www. 
DHS.gov. 



BEST AVAILABLE COPY 



ICE.201 2FOIA1 3868000301 



Your request has been assigned reference number 2012FOIA2544. Please refer to this identifier in any 
future correspondence. If you have any questions, or would like to discuss this matter, please feel free to 
contact this office at (202) 732-0600 or (866) 633-1 182. Our mailing address is 500 12th Street, S.W., 
Stop 5009, Washington, D.C. 20536-5009. 



Sincerely, 




uttnna m. raviiK-K.eenan 
FOIA Officer 
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American Immigration Council, Immigration Policy Center 
Publications, 2010 

Available at http://www.immigrationpolicy.org/research-publications 



Special Reports: 

1. Reading the Morton Memo: Federal Priorities and Prosecutorial Discretion 

2. Non-Citizens with Mental Disabilities 

3. ICE'S Enforcement Priorities and the Factors that Undermine Them 

4. An Assessment of DNA Testing for African Refugees 

5. The New American Electorate (October 20 1 0) 

6. Giving Facts a Fighting Chance: Answers to the Toughest Immigration Questions 

7. The DREAM Act: A Resource Page 

8. Enforcing Arizona's SB 1070: A State of Confusion 

9. Reforming America's Immigration Laws: A Woman's Struggle 

10. DHS Progress Report: The Challenge of Reform 

1 1. The Criminal Alien Program: Immigration Enforcement in Travis County, Texas 

12. Many Happy Returns: Remittances and their Impact 

13. Raising the Floor for American Workers 

1 4. Immigration Problems and Solutions: A Resource Page 

Fact Sheets: 

15. Scholars United Behind DREAM Act 

16. Secure Communities: A Resource Page 

17. Dispelling DREAM Act Myths 

1 8. The DREAM Act: Creating Economic Opportunities 

19. The DREAM Act 

20. How the United States Immigration System Works: A Fact Sheet 

21. Refugees: A Fact Sheet 

22. Chicken Little in the Voting Booth: The Non-Existent Problem of Non-Citizen 
"Voter Fraud" 

23. The Economic and Political Impact of Immigration State by State: A Map 

24. The Comprehensive Immigration Reform Act of 2010: A Summary 

25. The DREAM Act: A Resource Page 

26. Explaining the Recent Decline in Unauthorized Migration 

27. Separating Fact from Fiction: The Truth about Kidnapping in Arizona 

28. Immigrants in the U.S. Labor Force 

29. Defending the Fourteenth Amendment: A Resource Page 

30. The Economic and Political Impact of Immigrants, Latinos and Asians in all 50 
States 

31. The Impact of SB 1070: Usurping the Federal Government's Ability to Set 
Enforcement Priorities 

32. New Americans in the Peace Garden State 

33. New Americans in the First State 

34. New Americans in the Mount Rushmore State 
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35. New Americans in Our Nation's Capital 

36. IPC Responds to FAIR Report 

37. New Americans in the Aloha State 

38. New Americans in the Equality State 

39. Strength in Diversity: The Economic and Political Clout of Immigrants, Latinos, 
and Asians 

40. New Americans in the Bluegrass State 

41. New Americans in the Beehive State 

42. New Americans in the Mountain State 

43. Immigrant Women in the United States: A Portrait of Demographic Diversity 

44. New FBI Data Confirms Falling Crime Rates in Arizona 

45. Ending Birthright Citizenship Would Not Stop Illegal Immigration 

46. Not In Competition: Immigrants and Native-Born Workers 

47. New Americans in the Ocean State 

48. New Americans in the Constitution State 

49. New Americans in the Magnolia State 

50. Throwing Good Money After Bad: Immigration Enforcement 

51. New Americans in the Beaver State 

52. New Americans in the Sooner State 

53. Arizona is Not the First State to Take Immigration Matters into their Own Hands 

54. Real Enforcement with Practical Answers for Immigration Reform (REPAIR) 
Proposal Summary 

55. Arizona's Punishment Doesn't Fit the Crime: Studies Show Decrease in Arizona 
Crime Rates 

56. The Ones They Leave Behind: Deportation of Lawful Permanent Residents Harm 
U.S. Citizen Children 

57. The Rise and Fall of the Secure Border Initiative's High-Tech Solution to 
Unauthorized Immigration 

58. The Fiscal Bottom Line on Immigration Reform 

59. New Americans in the Land of Enchantment 

60. Local Enforcement of Immigration Laws Through the 287(g) Program 

61. New Americans in the Granite State 

62. New Americans in the Green Mountain State 

63. New Americans in the Treasure State 

64. New Americans in the Gem State 

65. New Americans in the Evergreen State 

66. New Americans in the Show Me State 

67. The 2010 Census: The Stakes of an Accurate Count 

68. How Expanding E- Verify Would Hurt American Workers and Business 

69. Protecting Children in the Aftermath of Immigration Raids 

70. The Criminal Alien Program: Immigration Enforcement in Prisons and Jails 

71. Immigration Detainers: A Comprehensive Look 

72. New Americans in the Last Frontier 

73. Remittance Will Be Critical to Haitians; The U.S. Benefits from Remittances As 
Well 
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74. New Data on Federal Court Prosecutions Reveal Non-Violent Immigration 
Prosecutions Up 

75. Future Flow: Repairing Our Broken Immigration System 

76. Granting Refuge: Temporary Protected Status (TPS) for Haitians in the United 
States 

77. New Americans in the Bay State 

78. New Americans in the Lone Star State 

79. Family Immigration: Repairing our Broken Immigration System 

80. The Economic Benefits of Immigration Reform 

81. Immigration Problems and Solutions: A Resource Page 



i 
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Government Accountability Office Reports about the Criminal Alien Program, Predecessors to 
the Criminal Alien Program, and/or Enforcement Against Criminal Aliens Generally 

1. GAO-1 1-187, Criminal Alien Statistics — Information on Incarcerations, Arrests, and 
Costs (April 21, 2011) 

2. GAO-05-337R, Homeland Security — Information on Criminal Aliens Incarcerated in 
Federal and State Prisons and Local Jails (May 9, 2005) 

3. T-GGD-99-47, Criminal Aliens — INS' Efforts to Identify and Remove Imprisoned 
Aliens Continue to Need Improvement (Feb 25, 1999) 

4. GGD-99-3, Criminal Aliens~INS' Efforts to Remove Imprisoned Aliens Continue to 
Need Improvement (October 16, 1998) 

5. T-GGD-97-154, Criminal Aliens— INS' Efforts to Identify and Remove Imprisoned 
Aliens Need To Be Improved (July 15, 1997) 

6. AIMD-95-147, Law Enforcement Support Center — Name-Based Systems Limit Abilityto 
Identify Arrested Aliens (August 21, 1995) 

7. GGD-90-79, Criminal Aliens — Prison Deportation Hearings Include Opportunities to 
Contest Deportation (May 25, 1990) 

8. T-GGD-90-6, Criminal Aliens— INS Enforcement (November 1, 1989) 

9. GGD-88-3, Criminal Aliens— INS' Enforcement Activities (November 19, 1987) 

10. GGD-87-41BR, Criminal Aliens— Majority Deported from the New York City Area Not 
Listed in INS' Information Systems (March 17, 1987) 

1 1. GGD-87-19BR, Criminal Aliens— INS' Detention and Deportation Activities in the New 
York City Area (January 15, 1987) 

12. GGD-86-58BR, Criminal Aliens— INS' Investigative Efforts in the New York City Area 
(March 25, 1986) 
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Rutgers 



Immigrant Rights Clinic 

Anjum Gupta, Esq., Director" law.newark.rutgers.edu/clinics 



School of Law | Newark Center for ^ and JusUce T^^'^T ^ 

1 123 Washington Street Ph: 973-353-5292 

Newark, NJ 07102-3026 Fax: 973-353-3397 



April 27, 2012 



U.S. Immigration Customs Enforcement 
Office of Principal Legal Advisor 
U.S. Department of Homeland Security 
500 12th St. SW; STOP 5009 
Washington, D.C. 20536-5009 • 

Re: 2012FOIA9238 Freedom of Information Act Appeal 

To Whom It May Concern: 

This is an appeal under the Freedom of Information Act (FOIA). On March 12, 2012, the Rutgers 
School of Law-Newark Immigrant Rights Clinic (hereinafter "Rutgers IRC") requested documents on 
behalf of the Immigrant Rights Program of the American Friends Service Committee (hereinafter 
"AFSC") under the Freedom of Information Act. 

The request was assigned the identification number: 2012FOIA9238. On March 20, 2012, we received a 
denial of our fee waiver request in a letter signed by Catrina M. Pavlik-Keena, FOIA Officer. The 
Rutgers IRC appeals the denial of the fee waiver request. A copy of our FOIA request and the agency's 
determination which is the subject of this appeal are attached for your convenience. 

We believe that we are entitled to a waiver of fees. The requested documents are not in the commercial 
interest of either the Rutgers IRC or its client, AFSC. The Rutgers IRC is a law school clinic serving the 
local and national immigrant population, and AFSC is a internationally recognized 501(c)(3) non-profit 
organization that has demonstrated a committed to serving vulnerable populations for over 90 years. The 
documents requested are for educational purposes only, and will be used in the publishing of a report to 
be disseminated throughout the Greater New York & New Jersey metropolitan area and throughout the 
nation. 

According the Agency's determination letter regarding our fee waiver request, the DHS considers six 
factors, enumerated in 6 CFR § 5.1 1 (k)(2), in determining whether the legal standards for requesting a 
fee waiver have been met. The determination letter further stated that the IRC has "failed to satisfy the 
third and fourth factors," namely, the following: 

(3) Whether disclosure of the requested information will contribute to the understanding of the 
public at large, as opposed to the individual understanding of the requester or a narrow segment 
of interested persons; 



* Member of tfie Bar of New York. Professor Gupta's practice is restricted to federal lmmigratidC6alfieli2F0IA1 3868000309 
Jon C. Dubln, Esq., Associate Dean for Clinical Education, is a member of the Bar of New Jersey. 
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The information we anticipate receiving through the FOIA request will provide factual support for a 
published report to be disseminated by the Rutgers IRC in collaboration with the AFSC. Indeed, these 
documents will aid the Rutgers IRC and AFSC in compiling information that will significantly 
contribute to the public's understanding of the operations and activities of particular governmental 
programs. 

With regard to AFSC's ability or intention to disseminate the final published report, the reviewing 
officer apparently conducted an independent inquiry into AFSC's website and found that, "no mention is 
made on the website, or in the request, of the requester's ability to disseminate information broadly to 
the public at large, or of any specific intention to do so upon receipt of responsive records " 

To the contrary, AFSC's website is replete with details as to its ability and intention to disseminate the 
records and reports in a manner that would contribute to the general public. Not only does the AFSC 
website refer to its extensive involvement in "service, development, and peace programs," as indicated 
in the determination letter, but the website also explicitly refers to its continuous dissemination of non- 
commercial publications for the public use. In particular, the website has an archive that boasts an 
expansive series of reports dating back to 1929 (for more information, please see 
http://afsc.org/project/archives). 

As the organization's website further shows, the Immigrant Rights Program of the AFSC, in particular, 
regularly partners with law school clinics and other organizations to issue advocacy reports. Those 
reports are available for download at the Immigrant Rights Program website 
(bttp://afsc.org/program/immigrant-rights-program-nvmro ). Indeed a recent report posted on AFSC's 
website that was authored by the New York University Immigrant Rights Clinic in partnership with the 
New Jersey Advocates for Immigrant Detainees (of which AFSC is a member) (available at 
http://wwvv r .law.nvu.edu/ecm_dlvl/groups/public/( , a) / nvu_law website news media/documents/docum 
ents/ecmpro 065626.pdf) has received significant press (see 
http://www.jersevcitYindependent.com/201 0/07/09/a^ 

countv-correctional-tries-to-make-iail-feel-civil/. see also http://afsc.org/resource/locked-not-forgotten) 

AFSC also has a media relations department, which is responsible for the dissemination of its advocacy 
reports and press releases (http://afsc.org/newsroom/afsc-statements). The students of the Rutgers IRC 
recently presented their preliminary findings, on behalf of the AFSC, on the clinic's upcoming report at 
the "Immigrant Detainees: Alone, Unrepresented & Imprisoned" conference, a joint conference 
sponsored by Rutgers School of Law-Newark and three other law schools. The conference was attended 
by over two hundred and fifty individuals including, but not limited to, judges, attorneys, NGO 
members, immigrants, advocates, students, and community members. 

The finalized report will be posted on both the Rutgers IRC and AFSC websites, located at 
http://law.newark.mtgers.edu/cliru^s/immigrant-ridits-clinic and http://afsc.org/program/immigrant- 
ri ghts-program-nymro , respectively. Additionally, the Rutgers IRC will be disseminating electronic 
versions of the report via email to nongovernmental and governmental organizations serving the Greater 
New York & New Jersey metropolitan area as well as other regional and national organizations. Finally, 
we anticipate announcing the publication of this report through a press release that will be sent to 
various media outlets. 

2 
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The determination letter's statement that "no mention is made" in the request of "any specific intention 
to [disseminate information broadly to the public at large] upon receipt of responsive records" is also 
belied by our original request. Our request clearly stated, on page 6: "The information received from this 
request will be used in a report on OSUP and ROR in Essex County to be released to the public." 

Accordingly, we respectfully submit that we have clearly met the third factor for determining whether a 
fee waiver should be granted. 

(4) Whether the contribution to public understanding to governmental operations or activities will 
be "significant;" 

The requested disclosure of these documents is expected to contribute significantly to the 

public's understanding of the government's operations and enforcement of Alternatives to Detention 

(ATD) programs in the Greater New York and New Jersey areas and nationally. 

By researching and examining these specific programs, the Rutgers IRC anticipates publishing its 
findings, which should be tremendously impactful for the immigrant and immigrant rights communities. 
The final published report will take an in-depth look at the Immigration Customs Enforcement (ICE) 
agency's operations of the Orders of Supervision (OSUP), Orders of Release on Recognizance (ROR), 
and the Intensive Supervision Appearance Program (ISAP). To date, there has been limited attention 
dedicated to the expansion of ATD programs, especially in New Jersey. However, recently, there has 
been a call by advocates to expand the use of ATD programs. For example, the National Immigration 
Forum's "July 2008 - December 201 1 Summaries of Recent Reports on Immigration Detention," details 
a list of recently released publications concerning immigration issues. In that overview, there are a 
number of different well-recognized advocacy groups that have published findings and 
recommendations regarding the benefits of expanding ATD programs nationally 
(htt p://www.inTmiCTationforani.or^ 

Despite these calls for expansion, the current ATD programs have yet to be studied comprehensively. 
Using the information gained from this FOIA request, as well as interviews with ATD program 
participants, attorneys, advocates, and ICE officials, our report will attempt to fill that gap. The Rutgers 
IRC expects its report to be an educational tool that may be relied upon by legislators, advocate 
organizations, those in the immigrant community, and practicing attorneys. 

For the aforementioned reasons, we submit that the Rutgers IRC and AFSC have met each of the factors 
required to establish the applicable legal standard for a fee waiver request under the DHS FOIA 
Regulations, 6 CFR § 5.1 l(k)(2). 
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Thank you for your consideration of this appeal. 

Sincerely, 

Anjum Gupta 

Director, Immigrant Rights Clinic 
Rutgers School of Law-Newark 
123 Washington Street 
Newark, New Jersey 07102 
(973)353-2518 




Anjum Gupta 
Director, Immigrant Rights Clinic 
Rutgers School of Law-Newark 




Nicole Finnie 
Student Attorney, Immigrant Rights Clinic 
Rutgers School of Law-Newark 



A 



Roman Guzik 

Student Attorney, Immigrant Rights Clinic 
Rutgers School of Law-Newark 






Jennifer Finales/ 
Student Attorney, Anmigrant Rights Clinic 
Rutgers School VjyLaw-Newark 
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The National Security Archive Phone: 202/994-7000 

The George Washington University Fax: 202/994-7005 

Gelman Library, Suite 701 Email: foiamail@gwu.edu 

2130 H Street, N.W. http://www.nsarchive.org 
Washington, D.C. 20037 



Freedom of Information Act Appeal 

May 11,2012 

U.S. Immigration and Customs Enforcement * r *- ■ Vl vr * s - ?• 

Freedom of Information Act Office ,10r,ci — 73: ^210 

400 1 2 th Street, S.W., Stop 5009 r ^ P . , . ... . , 

Washington, D.C. 20536-5009 . , ' ^ : -y^- 

Re: FOIA Appeal, Case # 201201 04ICE004, ICE# 2012FOIA5436 *" ~~ 



To Whom It May Concern: 



This letter constitutes an administrative appeal of the U.S. Immigration and Customs Enforcement's 
(ICE) failure to grant the National Security Archive's (NSArchive) request for a waiver of search and 
review fees with respect to its above referenced Freedom of Information Act ("FOIA") request. The ICE 
denied the NSArchive a fee waiver and incorrectly placed us in the "educational," "non-commercial", 
and "all other" categories through incongruous correspondence. Finally, in a letter dated May 4, 2012, 
ICE made the determination to place us in the category of "non-commercial" requester, but in a May 10, 
2012 letter notified us that it is charging us according to a placement in the "all other" requester 
category. 

The January 30, 201 2 letter informed the Archive that our request was being held in abeyance pending a 
decision on our fee waiver request [Attachment 1]. This letter does not indicate that a decision was 
made, nor did it give any indication as to why the fee waiver would be denied. In a second letter dated 
January 30, 2012, ICE indicated that it would charge us "for records in accordance with the DHS Interim 
FOIA regulations as they apply to non-commercial requesters." [Attachment 2] In a review of this 
correspondence from ICE on this day, there was no communication to the Archive informing us that a 
decision of the fee waiver had been made and for what reasons the decision was made. In fact, these two 
letters dated the same day are incongruous. 

We received two letters dated February 3, 2012. One letter states that, "Provisions of the Act allow us to 
recover part of the cost of complying with your request [Attachment 3]. We shall charge you for records 
in accordance with the DHS Interim FOIA regulations as they apply to educational requesters. As an 
educational requester you will be charged. . ." The second letter dated February 3, 2012 indicates that our 
fee waiver request is still being "held in abeyance pending quantification of responsive records." 
[Attachment 4] These two letters dated the same day are, again, incongruous. 



A letter from May 4, 2012 states that our fee waiver request has been denied because the Archive has 
failed to meet the three following requirements in order to be granted a fee waiver, and granted us "non- 
commercial requester" status [Attachment 5J: 

An independent non-governmental research institute and library located at the George Washington University, the Archive collects and 
publishes declassified documents obtained through the Freedom of Information Act. A tax-exempt public charity, the Archive receives no 
U.S. government funding; its budget is supported by publication royalties and donations from foundations and individuals. 
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"(2) Whether the disclosure is 'likely to contribute' to an understanding of government 
operations or activities; 

(3) Whether disclosure of the requested information will contribute to the understanding of the 
public at large, as opposed to individual understanding of the requestor or a narrow segment of 
interested persons; 

(4) Whether the contribution to public understanding of government operations or activities will 
be 'significant'..." 

The May 10, 2012 letter states: "Our acknowledgement letter dated January 30, 2012, notified you that 
you were placed in the "all other" requester category." [Attachment 6] However, as stated previously, 
the January 30, 2012 letter did not actually inform us of being placed in the "all other requesters" 
category, and neither letter informed us of the reasons for which our fee waiver request was denied. 
These two are, yet again, incongruous. 

This is all absurd considering we were incorrectly categorized as "educational requesters," "non- 
commercial requester," and "all other requesters" according to three different letters. We are now being 
asked to pay $1,328.90 in fees for our responsive records, however the official determination of the fee 
waiver request placed us in the "non-commercial" category, and the most recent letter requesting that 
we pay our fees says that we are a being charged fees for the "all other requesters" category. But this 
quibbling about the incongruence of placement in different categories is actually non-relevant because 
the Archive belongs in the "news-media" requester category. We have been able to prove, again and 
again and again that the National Security Archive is a news-media organization and should always be 
granted a fee waiver and placed in the category of news-media requester. This decision has been made in 
countless appeal arguments to the Department of Homeland Security, other agencies, and through 
several lawsuits against the federal government, in which the Archive won. 

The following is my formal appeal of the fee waiver. 

Appeal of Denial of Fee Waiver 

On January 30, 2012, we submitted a FOJA request to the ICE for information regarding complaints 
filed in relation to the Alien Transfer and Exit Program. See Attachment |f for a copy of this original 
request. The request expressively sought a waiver of search and review fees based on the Archive's 
status as a representative of the news media. The letter stated: 

"As a representative of the news media, the National Security Archive qualifies for "representative of the 
news media" status under 5 U.S.C. Sec. 552(a)(4)(A)(ii)(II) and, therefore, may not be charged and 
review fees. (See National Security Archive v. U.S. Department of Defense, 880F.2d 1381 Cir. 1989), 
cert denied, 1 10 S Ct. 1478 (1990)). This request is made as part of a scholarly and research project that 
is intended for publication and is not for commercial use. For details on the Archive's research and 
extensive publication activities please see our website at www.nsarchive.org." 

In its denial of the fee waiver and denying our placement in the "news-media" category for requesters, 
the ICE argued that we failed to prove that the information we requested met three requirements out of 
the six that ICE uses to make decisions about granting fee waivers. The letter stated: 

"As a requester, you bear the burden under the FOIA of showing that the fee waiver 
requirements have been met. Based on my review of your January 30, 2012 letter and for the 
reasons stated herein, I have determined that your fee waiver request is deficient because of items 
2, 3, and 4." 

ICE.2012FOIA13868000314 
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The indicated items are listed as the following in the letter: 

"(2) Whether the disclosure is 'likely to contribute' to an understanding of government 
operations or activities; 

(3) Whether disclosure of the requested information will contribute to the understanding of the 
public at large, as opposed to individual understanding of the requestor or a narrow segment of 
interested persons; 

(4) Whether the contribution to public understanding of government operations or activities will 
be 'significant'..." 

Please be aware that the Archive has successfully litigated this precise issue with the Central Intelligence 
Agency. First, in National Security Archive v. Central Intelligence Agency, No. 88-0501 (D.D.C. Jan. 
30, 1990), the federal district court ruled that "the Archive is a representative of the news media within 
the meaning of [FOIA] by reason of its publication activities" and therefore is generally entitled to 
preferred fee status, without regard to the subject matter of the documents sought by its FOIA requests 
Id., slip op. at 4. 

More recently, in National Security Archive v. Central Intelligence Agency, No. 06-1080 (D.D.C. Nov. 
4, 2008), the federal district court sharply scolded the CIA for failing to consistently grant the 
Archive fee waivers based solely on its news media status, and for instead making case-by-case 
determinations of the Archive's entitlement to waivers under § SS2(a)(4)(A)(ii)(II) based on 
subjective criteria (such as the agency's view of the newsworthiness of the particular requested 
documents). Even after the CIA had admitted that this very conduct "was illegal" and pledged to the 
court that it would treat the Archive as categorically entitled to fee waivers for all its FOIA requests, id. 
at 5, there continued to be instances in which the CIA failed to automatically waive search and review 
fees for the Archive's FOIA requests. District Judge Kessler condemned this "extraordinary 
misbehavior" on the part of the CIA and held, as a matter of law, that the Archive is entitled to 
preferential fee status "for all pending and future non-commercial requests." Id. at 6. Soon 
thereafter, the CIA paid $350,000 to settle the Archive's claim for its attorney's fees and costs in 
having to sue the CIA to obtain yet another court ruling to this effect. 

The Archive is a news media organization as we publish news items, research, and documents obtained 
through FOIA on our website, in the form of news posts and Electronic Briefing Books, which you can 
access here: «www.nsarchive.org» . We also publish more in-depth collections of documents with the 
ProQuest Research databases and services. Please see our document collections, totaling 35 collections 
consisting of over 80,000 documents, in the Digital National Security Archive at 
< <http://nsarchive.chadwyck.com> >. In these platforms, we analyze the documents, index the 
documents for searching, and write essays, glossaries, and chronologies that give context and add value 
to the documents. 

To specifically address the three requirements that ICE claims our request does not meet, information about 
complaints regarding the Alien Transfer and Exit Program is an issue with a high level of public interest. Given 
the United States' collaboration with Latin American governments, especially that of Mexico, on the regulation 
of immigration, regional violence and drugs/arms control, and given the highly publicized nature of the U.S.'s 
participation in such collaboration, there is a high level of public interest held by the American citizenry. With 
the rise in border violence in the past few years, illegal immigration and the treatment of migrants has become 
an issue very visible to the public American eye. What occurs across and along the U.S. Southwest border is of 
great interest to the American public given that it ultimately affects those living and working within America in 
the form of policy, social media, economics, national opinion and even national reputation when U.S. border 



ICE.201 2FOIA1 386800031 5 

BEST AVAILABLE COPY 



activities are assessed by intra- and inter- national communities. The combination of the American public's 
elevated awareness of border violence, the American public's commitment to democracy and democracy's 
implied loyalty to the preservation and protection of human rights makes the documentation requested by our 
organization a topic of high public interest. 

Addressing point number two: 

"(2) Whether the disclosure is 'likely to contribute ' to an understanding of government 
operations or activities; 

This information will most certainly contribute to an understanding of government operations and activities. The 
request is about complaints regarding treatment of undocumented immigrants detained by Department of 
Homeland Security personnel. The responsive information will provide a better understanding of the following 
government operations and activities: 

1. How complaints are submitted, handled, investigated, responded to, organized, and addressed; 

2. Patterns in mistreatment, or alleged mistreatment, of undocumented immigrants in the custody of U.S. 
officials; 

3. Conditions of detention centers and any information about concerns human rights groups, and 
detainees have regarding the conditions; 

4. Services provided, or allegedly not provided, to detainees; 

5. Information about specific policies of the Alien Transfer and Exit Program, i.e. specific protocol for 
handling detainees, communication with detainees, re-location or transferring of detainees, etc. 

The list could go on. 

Addressing point number three: 

(3) Whether disclosure of the requested information will contribute to the understanding 
of the public at large, as opposed to individual understanding of the requestor or a 
narrow segment of interested persons; 

As explained previously, this issue of undocumented immigration in the United States is currently one of 
the most "hot button" topics in public discourse. It is estimated that millions of people are living in the 
United States without proper documentation. Each of those millions of people has families, friends, 
employers, colleagues, churches, communities, schools, and other networks which they are involved in, 
and which they relate to. At any point, one of those millions of people could be detained for not having 
proper documentation, and moved through a deportation process. At this point, nearly every American 
citizen could potentially be affected in some way by the detention of an undocumented immigrant. 
Especially when there have been substantiated reports regarding the treatment of detained people, the 
conditions of detention, and any alleged mistreatments during detention are of very grave concern. This 
request is in no way of interest to merely a narrow segment of interested persons. Undocumented 
immigration and how undocumented people are treated when they are detained, their access to civil and 
human rights while in the custody of the United States government, is a national issue. 

Addressing point number four: 

(4) Whether the contribution to public understanding of government operations or activities will 
be 'significant' ... " 
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The responsive information will most certainly be significant. After an initial review of the 100 pages 
partially released, there is an extensive amount of information about how complaints are handled, the 
cases of alleged mistreatment, the services provided to detainees, and the conditions of the detention 
centers. The Department of Homeland Security does not readily make this type of information available 
on its own in an easily accessible format for the public. This information is certainly significant. 

Consistent with FOIA's presumption favoring disclosure, the legislative history on this exemption indicates that 
the Courts distinguish between trivial administrative matters (which would automatically be exempt) and those 
matters that are of genuine public interest. In the latter case, the burden is on the agency to prove that harm 
could come from release of the denied portions. See, for example, Founding Church of Scientology of 
Washington v. Smith. 721 F2d. at 830-31, n.4 (DC Cir. 1983): "If withholding frustrates legitimate public 
interest. . . the material should be released unless the government can show that disclosure would risk 
circumvention of lawful agency regulation." 

For all of the foregoing reasons, please immediately grant the Archive's request for waiver of all search 
and review fees. If you have any questions or concerns, please contact me at (202) 994-7000 or at 
foiainail@gwu.edu. Thank you. 



Emily Willard 
Research Associate 

cc: 

Tom Blanton, Executive Director, The National Security Archive 
Nate Jones, FOIA Coordinator, The National Security Archive 

Enclosed 

Attachment 1 - January 30, 2012 letter from ICE stating that fee waiver request is being held in abeyance 
pending decision. 

Attachment 2 - A second letter from January 30, 201 2 from ICE stating that we will be charged the fees 
according the "non-commercial requester" category. 

Attachment 3 - A February 3, 2012 letter from ICE stating that we will be charged the fees according to the 
"educational requester" category. 

Attachment 4 - A second letter from February 3, 2012 from ICE stating that our fee waiver request is being 
held in abeyance. 

Attachment 5 - A letter from ICE on May 4, 2012, official denial of fee waiver request, and incorrect 
placement in non-commercial category. 

Attachment 6 - Requesting that the Archive pay $1,328.90 to process our request, according to regulations for 
the "all other requester" category. 

Attachment 7 - Original request sent by the Archive to ICE on January 30, 2012. 
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U.S Department of Homeland Security 
Washington, DC 20536-5009 




U.S. Immigration 
and Customs 
Enforcement 



January 30, 2012 



EMILY WILL ARD 

THE GEORGE WASHINGTON UNIVERSITY t 

GELMAN LIBRARY, SUITE 701, 2130 H STREET, NW j 

WASHINGTON, DC 20037 I 



J 20120104ICE004 ICE 

i RECNO:45380 SEQCOR: 164926 

Re: 2012FOIA5436 i 276/2012 FOISG: Willard, Emily 

t Alien Transfer and E xit Program- Complaints 

Dear-Ms. Willard: - ,. - - - - - _ . . 



This acknowledges receipt of your Freedom of Information Act (FOIA) request to 
U.S. Immigration and Customs Enforcement (ICE), dated January 30, 2012, and to your 
request for a waiver of all assessable FOIA fees. Your request was received in this office on 
January 30, 2012. Specifically, you requested all documents, including but not limited to, internal 
reports and memoranda, raw data, letters, and background information regarding complaints (and 
responses to the complaints) filed against Immigration and Customs-Enforcement about the Alien 
Transfer and Exit Program. You are specifically interested in the following complaints: 

Complaints filed by the organization "No More Death" in September of 201 1 on behalf of a number of 
Mexican national being held at a private detention facility in New Mexico. 

Complaints filed by the Mexican Consul in Tucson, Arizona. Complaints were sent on a weekly basis 
in2011. 

You are particularly interested in mfoimation regarding family separation, conditions of holding cells, 
and failures to inform apprehended Mexican nationals of their right to meet with Mexican consulate 
officials. •* 

t 

Due to the increasing number of FOIA requests received by this office, we may encounter some 
delay in processing your request Per Section 5.5(a) of the DHS FOIA regulations, 6 C.F.R- Part 
5, the Department processes FOIA requests according to their order of receipt Although DHS' 
goal is to respond within 20 business days of receipt of your request the FOIA does permit a 10- 
day extension of this time period. As your request seeks numerous documents that will 
necessitate a thorough and wide-ranging search, DHS will invoke a 1 0-day extension for your 
request as allowed by Title 5 U.S.C. § 552(a)(6)(B). If you care to narrow the scope of your 
request please contact our office. We will make every effort to comply with your request in a timely 
manner; however, there are currently 1301 open requests ahead of yours. 

As it relates to your fee waiver request, your request will be held in abeyance pending the 
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quantification of responsive records. The DHS FOIA Regulations, 6 CFR § 5.1 l(kX2), set forth 
six factors to examine in determining whether the applicable legal standard for a fee waiver has 
been met: (1) Whether the subject of the requested records concerns "the operations or activities 
of the government;" (2) Whether the disclosure is "likely to contribute" to an understanding 
of government operations or activities; (3) Whether disclosure of the requested information will 
contribute to the understanding of the public at large, as opposed to the individual understanding 
of the requestor or a narrow segment of interested persons; (4) Whether the contribution to 
public understanding of government operations or activities will be "significant;" (5) Whether 
the requester has a commercial interest that would be furthered by the requested disclosure; and 
(6) Whether the magnitude of any identified commercial interest to the requestor is sufficiently 
large in comparison with the public interest in disclosure, that disclosure is primarily in the 
commercial interest of the requestor. If any responsive records are located, we will consider 
these factors in our evaluation of your request for a fee waiver. 

In the event that your fee waiver is denied, we shall charge you for records in accordance with the 
DHS Interim FOIA regulations as they apply to non-commercial requestors. As a non- 
commercial requestor you will be charged 10-cents a page for duplication, although the first 100 
pages are free, as are the first two hours of search time, after which you will pay the per quarter- 
hour rate of the searcher. You will be promptly notified once a determination is made regarding 
your fee waiver request 

Per section 5.5(a) of the DHS FOIA regulations, 6 C.F.R. Part 5, the Department processes FOIA 
requests according to their order of receipt. We will make every effort to comply with your 
request in a timely manner; however, there are currently 1301 open requests ahead 
of yours. Nevertheless, please be assured that one of the processors in our office will respond to 
your request as expeditiously as possible. 

Your request has been assigned reference number 2012FOIA5436. Please refer to this identifier in 
any future correspondence. You may contact this office at (202) 732-0600 or (866) 633-1 182. Our 
mailing address is 500 12th Street, S.W., Stop 5009, Washington, D.C. 20536-5009. 



Sincerely, [ 




FOIA Officer . 
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VS. Department of Homeland Security 
Washington, DC 20536-5009 




IIS. Immigration 
and Customs 
Enforcement 



January 30, 2012 



EMILY WILL ARD 

THE GEORGE WASHINGTON UNIVERSITY 
GELMAN LIBRARY, SUITE 701, 2130 H STREET, NW 
WASHINGTON, DC 20037 

Re: 2012FOIA5436 . „ .' ... . : — ~ 

Dear Ms. Willard; 

This acknowledges receipt of your January 30, 2012, Freedom of Information Act (FOIA) 
request to the Immigration and Customs Enforcement (ICE), for all documents, including but not limited to, 
internal reports and memoranda, raw data, letters, and background information regarding complaints (and 
responses to the complaints) filed against Immigration and Customs Enforcement about the Alien Transfer and 
Exit Program. You are specifically interested in the following complaints: 

Complaints filed by the organization "No More Death" in September of 201 1 on behalf of a number of Mexican 
national being held at a private detention facility in New Mexico. 

Complaints filed by the Mexican Consul in Tucson, Arizona. Complaints were sent on a weekly basis in 201 1. 

You are particularly interested in information regarding family separation, conditions of holding cells, and 
failures to inform apprehended Mexican nationals of their right to meet with Mexican consulate officials. Your 
request was received in this office on January 30, 20 12. 

Due to the increasing number of FOIA requests received by this office, we may encounter some 
delay in processing your request. Per Section 5.5(a) of the DHS FOIA regulations, 6 C .F.R. Part 
5, the Department processes FOIA requests according to their order of receipt Although DHS' 
goal is to respond within 20 business days of receipt of your request, the FOIA does permit a 10- 
day extension of this time period. As your request seeks numerous documents that will 
necessitate a thorough and wide-ranging search, DHS will invoke a 10-day extension for your 
request, as allowed by Title 5 U.S.C. § 552(a)(6)(B). If you care to narrow the scope of your 
request, please contact our office. We will make every effort to comply with your request in a 
timely manner, however, there are currently 1301 open requests ahead of yours. 
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Provisions of the Act allow us to recover part of the cost of complying with your request. We shall charge you for 
records in accordance with the DHS Interim FOIA regulations as they apply to non-commercial requesters. As a 
non-commercial requester you will be charged 10-eents a page for duplication, although the first 100 pages are 
free, as are the first two hours of search time, after which you will pay the quarter-hour rate ($4.00, $7.00, $10.25) 
of the searcher. We will construe the submission of your request as an agreement to pay up to $25.00. You will 
be contacted before any further fees are accrued. 

We have queried the appropriate program offices within ICE for responsive records. If any responsive records are 
located, they will be reviewed for determination of releasability. Please be assured that one of the processors in 
our office will respond to your request as expeditiously as possible. We appreciate your patience as we proceed 
with your request 

Your request has been assigned reference number 2012FOIAS436. Please refer to this 

identifier in any future correspondence. You may contact this office at (202) 732-0600 or 

(866) 633-1.182. OurmaMngaddress.^ . 



Sincerely . 

Catrina M. Pavlik-Keenan 
FOIA Officer 
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U.S. Department of Homeland Security 
Washington, DC 20536-5009 




dGsfo U.S. Immigration 



WgB and Customs 
Enforcement 



February 3, 2012 



EMILY WILLARD 
NATIONAL SECURITY ARCHIVES 
2130 H STREET, N.W. 
WASHINGTON, DC 20037 

Re: 2012FOIA5435 

Dear Ms.Willard: 

This acknowledges receipt of your January 30, 2012, Freedom of Information Act (FOIA) 
request to the Immigration and Customs Enforcement (ICE), for all documents, including but not limited to, 
internal reports and memoranda, raw data, talking points, and background information regarding the Government 
Accountability Office report in the July 2010 on the Alien Transfer and Exit Program and the May 2010 
Government Accountability Office Report to Congressional Requesters on the Alien Transfer and Exit Program. 
The Alien Transfer and Exit Program began in February 2008. Your request was received in this office on 
January 30, 2012. 

Due to the increasing number of FOIA requests received by this office, we may encounter some 
delay in processing your request. Per Section 5.5(a) of the DHS FOIA regulations, 6 C.F.R. Part 
5, the Department processes FOIA requests according to their order of receipt. Although DHS' 
goal is to respond within 20 business days of receipt of your request, the FOIA does permit a 10- 
day extension of this time period. As your request seeks numerous documents that will 
necessitate a thorough and wide-ranging search, DHS will invoke a 10-day extension for your 

request, as allowed by Title 5 U.S.C. §.552(a)(6)(B). If you care to narrow.the scope jpf your 

request, please contact our office. We will make every effort to comply with your request in a 
timely manner, however, there are currently 1005 open requests ahead of yours. 

Provisions of the Act allow us to recover part of the cost of complying with your request. We shall charge you for 
records in accordance with the DHS Interim FOIA regulations as they apply to educational requesters. As an 
educational requester you will be charged 1 0-cents a page for duplication, although the first 1 00 pages are free. 
We will construe the submission of your request as an agreement to pay up to $25.00. You will be contacted 
before any further fees are accrued. 

We have queried the appropriate program offices within ICE for responsive records. If any responsive records are 
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located, they will be reviewed for determination of releasability. Please be assured that one of the processors in 
our office will respond to your request as expeditiously as possible. We appreciate your patience as we proceed 
with your request 



Your request has been assigned reference number 2012FOIA5435. Please refer to this 

identifier in any future correspondence. You may contact this office at (202) 732-0600 or 

(866) 633-1 182. Our mailing address is 500 12th Street, S.W., Stop 5009, Washington, D.C. 20536-5009. 




Sincerely, 



FOIA Officer 
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U.S Department of Homeland Security 

Washington, DC 20536-5009 



JlKfe US ; Emigration 
^llsfp'' Enforcement 

February 3, 2012 

EMILY wTLLARD 

NATIONAL SECURnY ARCHIVES 

2130 H STREET, N.W. 
WASHINGTON, DC 20037 

Re:2012FOIAS43S 

Dear'MsTWillard: 

This acknowledges receipt of your Freedom of Information Act (FOIA) request to 
U.S. Immigration and Customs Enforcement (ICE), dated January 30, 2012, and to your 
request for a waiver of all assessable FOIA fees. Your request was received in this office on 
January 30, 2012. Specifically, you requested all documents, including but not limited to, internal 
reports and memoranda, raw data, talking points, and background information regarding the 
Government Accountability Office report in the July 201 on the Alien Transfer and Exit Program and 
the May 2010 Government Accountability Office Report to Congressional Requesters on the Alien 
Transfer and Exit Program. The Alien Transfer and Exit Program began in February 2008. 

Due to the increasing number of FOIA requests received by this office, we may encounter some 
delay in processing your request Per Section 5.5(a) of the DHS FOIA regulations, 6 C.F.R. Part 
5, the Department processes FOIA requests according to their order of receipt. Although DHS' 
goal is to respond within 20 business days of receipt of your request, the FOIA does permit a 10- 
day extension of this time period. As your request seeks numerous documents that will 
necessitate a thorough and wide-ranging search, DHS will invoke a 10-day extension for your 
- request, as allowed by Titte S i U.S.e.1T^0^6)tBX/^ of your 

request, please contact our office. We will make every effort to comply with your request in a timely 
manner; however, there are currently 1005 open requests ahead of yours. 

As it relates to your fee waiver request, your request will be held in abeyance pending the 
quantification of responsive records. The DHS FOIA Regulations, 6 CFR § 5.1 l(k)(2), set forth 
six factors to examine in determining whether the applicable legal standard for a fee waiver has 
been met: (1) Whether the subject of the requested records concerns "the operations or activities 
of the government;" (2) Whether the disclosure is "likely to contribute" to an understanding 
of government operations or activities; (3) Whether disclosure of the requested information will 
contribute to the understanding of the public at large, as opposed to the individual understanding 
of the requestor or a narrow segment of interested persons; (4) Whether the contribution to 
public understanding of government operations or activities will be "significant;" (5) Whether 
the requester has a commercial interest that would be furthered by the requested disclosure; and 
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(6) Whether the magnitude of any identified commercial interest to the requestor is sufficiently 
large in comparison with the public interest in disclosure, that disclosure is primarily in the 
commercial interest of the requestor. If any responsive records are located, we will consider 
these factors in our evaluation of your request for a fee waiver. 

In the event that your fee waiver is denied we shall charge you for records in accordance with the 
DHS Interim FOIA regulations as they apply to educational requestors. As an educational 
requester you will be charged 10-cents a page for duplication, although the first 100 pages are 
free. You will be promptly notified once a detennination is made regarding your fee waiver request. 

Per section 5.5(a) of the DHS FOIA regulations, 6 C.F.R. Part 5, the Department processes FOIA 
requests according to their order of receipt. We will make every effort to comply with your 
request in a timely manner; however, there are currently 1005 open requests ahead 
of yours. Nevertheless, please be assured that one of the processors in our office will respond to 
your request as expeditiously as ^possible. . . 

Your request has been assigned reference number 2012FOIA5435. Please refer to this identifier in 
any future correspondence. You may contact this office at (202) 732-0600 or (866) 633-1 182. Our 
mailing address is 500 12th Street, S.W., Stop 5009, Washington, D.C. 20536-5009. 

Sincerely. 



(b)(6) 



Catrina M. Pavlik-Keenan 
FOIA Officer 
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U.S. Department of Homeland Security 
Washington, DC 20536-5009 




U.S. Immigratioii 
and Customs 
Enforcement 



May 4, 2012 



EMILY WELLARD 

THE GEORGE WASHINGTON UNIVERSITY 

GELMAN LIBRARY, SUITE 701, 2130 H STREET, NW 
WASHINGTON, DC 20037 

Re: 2012FOIA5436 

Dear Ms. Willari 

This is in further response to your Freedom of Information Act (FOIA) request to the U.S. Immigration 
and Customs Enforcement(ICE), dated January 30, 2012, and to your request for a waiver of all assessable 
FOIA fees. Your request was received in this office on January 30, 2012. Specifically, you requested all 
documents, including but not limited to, internal reports and memoranda, raw data, letters, and background 
information regarding complaints (and responses to the complaints) filed against Immigration and Customs 
Enforcement about the Alien Transfer and Exit Program. You are specifically interested in the following 
complaints: 

Complaints filed by the organization "No More Death" in September of 201 1 on behalf of a number of 
Mexican national being held at a private detention facility in New Mexico. Complaints filed by the 
Mexican Consul in Tucson, Arizona. Complaints were sent on a weekly basis in 201 1. 

You are particularly interested in information regarding family separation, conditions of holding cells, and 
failures to inform apprehended Mexican nationals of their right to meet with Mexican consulate officials. 

As it relates to your fee waiver request, I have reviewed your letter thoroughly and have determined that 
you have not presented a convincing argument that the National Security Archive is entitled to a blanket 
waiver of fees. 

The DHS FOIA Regulations, 6 CFR § 5.1 l(k)(2), set forth six factors to examine in determining whether 
the applicable legal standard for a fee waiver has been met We will consider these factors in our 
evaluation of your request for a fee waiver: 

(1) Whether the subject of the requested records concerns "the operations or activities of 
the government;" 

(2) Whether the disclosure is "likely to contribute" to an understanding of government 
operations or activities; 

(3) Whether disclosure of the requested information will contribute to the understanding 
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of the public at large, as opposed to the individual understanding of the requestor or a 
narrow segment of interested persons; 

(4) Whether the contribution to public understanding of government operations or 
activities will be "significant;" 

(5) Whether the requester has a commercial interest that would be furthered by the 
requested disclosure; and 

(6) Whether the magnitude of any identified commercial interest to the requestor is 
sufficiently large in comparison with the public interest in disclosure, that disclosure is 
primarily in the commercial interest of the requestor. 

As a requester, you bear the burden under the FOIA of showing that the fee waiver requirements have been 
met. Based on my review of your January 30, 2012 letter and for the reasons stated herein, I have 
determined that your fee waiver request is deficient because of items 2, 3, and 4. 

Since your request for a fee waiver has failed to satisfy each of the required factors, I am denying your fee 
waiver request 

Provisions of the Act allow us to recover part of the cost of complying with your request We shall charge 
you for records in accordance with the DHS Interim FOIA regulations as they apply to non-commercial 
requestors. As a non-commercial requestor you will be charged 10-cents a page for duplication, although 
the first 1 00 pages are free, as are the first two hours of search time, after which you will pay the per 
quarter-hour rate ($4.00, $7.00, $10.25) of the searcher. We will construe the submission of your request 
as an agreement to pay up to $25100. You will be contacted before any further fees are accrued. 

You have the right to appeal the determination to deny your fee waiver request Should you wish to do so, 
you must send your appeal within 60 days of the date of this letter to: Associate General Counsel 
(General Law), U.S. Department of Homeland Security, Washington, D.C. 20528, following the 
procedures outlined in Subpart A, Section 5.9, of the DHS Regulations. Your envelope and letter should 
be marked "Freedom of Information Act Appeal." The implementing Department regulations establish the 
criteria under which the FOIA is administered. Copies of the FOIA and regulations are available at www. 
DHS.gov. 

Your request has been assigned reference number 2012FOIA5436. Please refer to this identifier in any 
future correspondence. If you have any questions, or would like to discuss this matter, please feel free to 
contact this office at (202) 732-0600 or (866) 633-1 182. Our mailing address is 500 12th Street S.W., 
Stop 5009, Washington, D.C. 20536-5009. 




FOIA Officer 
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VS. Department of Homeland Security 

500 12* Street, S.W., Stop 5009 
Washington, D.C. 2053W009 




U.S. Immigration 
and Customs 
Enforcement 



May 10, 2012 
EMILY WILLARD 

THE NATIONAL SECURITY ARCHIVE 
THE GEORGE WASHINGTON UNIVERSITY 
GELMAN LIBRARY, SUITE 701 
2130 H STREET, N.W. 
WASHINGTON, D.C. 20037 

Re: ICE FOIA Request Number 2012FOIA5436 
ARCHIVE Number 20120104ICE004 

Dear Ms. Willard: 

This letter is in further response to your Freedom of Information Act (FOIA) request to the U.S. 
Department of Homeland Security (DHS), Immigration and Customs Enforcement (ICE) dated 
January 30, 2012. You have requested all documents, including but not limited to, internal 
reports and memoranda, raw data, letters, and background information regarding complaints (and 
responses to the complaints) filed against ICE about the Alien Transfer and Exit Program. You 
are specifically interested in the following complaints: 

• Complaints filed by the organization "No More Death" in September of 20 1 1 on behalf 
of a number of Mexican national being held at a private detention facility in New 
Mexico. 

• Complaints filed by the Mexican Consul in Tucson, Arizona. Complaints were sent on a 
weekly basis in 20 1 1 . 

You are also particularly interested in information regarding family separation, conditions of 
holding cells, and failures to inform apprehended Mexican nationals of their right to meet with 
Mexican consulate officials. 

Your request has been processed under the FOIA, 5 U.S.C. § 552. Searches of the ICE Office of 
Enforcement and Removal Operation (ERO) and ICE Office of Professional Responsibility 
(OPR) located a total of 399 pages in response to your request The ICE FOIA office has 
processed the first 100 responsive pages to your request After processing of the first 100 pages I 
have determined that 13 pages are released in full and portions of 87 pages are withheld under 
Tide 5 U.S.C. § 552 (b)(6), (bX7XQ, (b)(7)(E) of the FOIA. 

The portions of the 87 pages are being withheld as described below. 



20120104ICE004 ICE 
RECNO.45380 SEQC OR: 166559 

5/14/2012 FOISG: Willard, Emily 

Alien Transfer and Exit Program- Complaints 
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ICE has applied Exemptions 6 and 7(C) to protect from disclosure of the names, phone numbers, 
Alien Identification numbers, and email addresses of DHS employees and third parties contained 
within the documents. 

FOIA Exemption 6 exempts from disclosure personnel or medical files and similar files the 
release of which would cause a clearly unwarranted invasion of personal privacy. This requires a 
balancing of the public's right to disclosure against the individual's right privacy. The types of 
documents and/or information that we have withheld may consist of social security numbers, 
home addresses, dates of birth, or various other documents and/or information belonging to a 
third party that are considered personal. The privacy interests of the individuals in the records 
you have requested outweigh any minimal public interest in disclosure of the information. Any 
private interest you may have in that information does not factor into the aforementioned 
balancing test 

Exemption 7(C) protects records or information compiled for law enforcement purposes that 
could reasonably be expected to constitute an unwarranted invasion of personal privacy. This 
exemption takes particular note of the strong interests of individuals, whether they are suspects, 
witnesses, or investigators, in not being unwarrantably associated with alleged criminal activity. 
That interest extends to persons who are not only the subjects of the investigation, but those who 
may have their privacy invaded by having their identities and information about them revealed in 
connection with an investigation. Based upon the traditional recognition of strong privacy 
interest in law enforcement records, categorical withholding of information that identifies third 
parties in law enforcement records is ordinarily appropriate. As such, I have determined that the 
privacy interest in the identities of individuals in the records you have requested clearly outweigh 
any minimal public interest in disclosure of the information. Please note that any private interest 
you may have in that information does not factor into this detenriination. 

FOIA Exemption 7(E) protects records compiled for law enforcement purposes, the release of 
which would disclose techniques and/or procedures for law enforcement investigations or 
prosecutions, or would disclose guidelines for law enforcement investigations or prosecutions if 
such disclosure could reasonably be expected to risk circumvention of the law. I have 
determined that disclosure of certain law enforcement sensitive information contained within the 
responsive records could reasonably be expected to risk circumvention of the law. Additionally, 
the techniques and procedures at issue are not well known to the .public. 

You have the right to appeal ICE's withholding determination. Should you wish to do so, send 
your appeal and a copy of this letter to: U.S. Immigration Customs Enforcement, Office of 
Principal Legal Advisor, U.S. Department of Homeland Security, Freedom of Information 
Office, 500 12* Street, S.W., Stop 5009 Washington, D.C. 20536-5009, following the 
procedures outlined in the DHS regulations at 6 C.F.R. § 5.9. Your appeal must be received 
within 60 days of the date of this letter. Your envelope and letter should be marked "FOIA 
Appeal." Copies of the FOIA and DHS regulations are available at www.dhs.gov/foia. 



www.ice.gov 
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The Office of Government Information Services (OGIS) also mediates disputes between FOIA 
requesters and Federal agencies as a non-exclusive alternative to litigation. If you are requesting 
access to your own records (which is considered a Privacy Act request), you should know that 
OGIS does not have the authority to handle requests made under the Privacy Act of 1974. If you 
wish to contact OGIS, you may email them at ogjs(ginara.gov or call 1-877-684-6448. 

The FOIA provides three levels of fees that may be assessed to process a FOIA request 
according to categories of FOIA requesters. See 5 U.S.C. § 552(a)(4XA)(ii)(I),(II),(in) (2000). 

Our acknowledgement letter dated January 30, 2012, notified you that you were placed in the 
"all other" requester category. Pursuant to the DHS implementing regulations, 6 C.F.R. § 5.1 1, 
"all other" or non-commercial requesters are responsible to pay 10-cents a page for duplication, 
although the first 100 pages are tree, as are the first two hours of search time, after which you 
will pay the per quarter-hour rate ($4.00, $7.00, $10.25) of the searcher. Our previous fee 
estimate was based on the amount of time our program offices had estimated that it would take to 
conduct the search. Now that the searches are complete, we are able to provide you with the first 
2 hours of search and first 100 pages for free while presenting you with an updated fee estimate 
for the remainder of the responsive records. 

To date, ICE has expended a total of 42.5 hours searching for records that would be responsive 
to your request. Billable search costs at the quarter-hour rate ($4.00, $7.00, $10.25) of the 
searcher would be $1,299.90. 1 . Duplication costs for the remaining 299 pages at a rate of $0.10 
per page would total $29.90. Based on this information, it is estimated that the overall fee to 
process your request will equal $ 1 ,328.90. 

Please confirm, in writing, your willingness to pay the total estimated processing fee of 
$1,328.90. Please send your written confirmation directly to this office within 10 business days 
from the date of this letter. Also, because the fee is estimated above $250.00, you must pay half 
the cost ($664.35) before this office will begin processing the remainder of the responsive 
records. You may send your agreement to pay estimated fees, including a payment of at least 
$664.35, made payable to the Treasury of the United States, to this office via mail to: 



U.S. Immigration and Customs Enforcement 
Freedom of Information Act Office 
500 12* Street, S.W., Stop 5009 
Washington, D.C. 20536-5009 
(202) 732-0660 (fax) 



1 [9 hours of clerical search @ $4,00 per quarter hour] equals $144.00; [10.5 hours professional search @ $7.00 per 
quarter hour] equals $294.00; [23 hours minus 2 hours tree search equals 21 hours] 2 1 hours of managerial search @ 
$10.25 per quarter hour] equals $861.00, for a total search cost of $1,299.00. Duplication costs of [399 responsive 
pages minus 100 free pages equals 299 pages] at a rate of $0. 1 per page would total $29.90. Total search cost of 
$1,299.00 plus duplication costs of $29.90 equals a total cost of $1328.90. 



www.ice.gov 
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In the alternative, you may narrow the scope of your request to reduce the universe of responsive 
records. If you wish to narrow the scope of your request, please send an amended request and 
indicate the processing fee amount you are willing to pay within 10 business days from the date 
of this letter. You may send your amended request to the address above, by facsimile to (202) 
732-0660, or e-mail at ICE-FOIA@xihs.gov . 

Pending receipt of your response, we will toll your request under the provisions of the FOIA. If 
we do not receive confirmation of the amount you are willing to pay, or an amended request 
from you within 10 business days from the date of this letter, we will assume you are no longer 
interested in obtaining the remaining records and will consider your request closed. 

If you need to contact our office about this matter, please refer to case number 2012FOIA5436. 
This office can be reached at (202) 732-0600 or (866) 633-1 182. 



Sincerelv. 




CatrinaM.Pavlik-] 
FOIA Officer 



Enclosures: January 30, 20 12 FOIA Request 



January 30, 2012 Acknowledgement Letter 
April 20, 2012 Fee Waiver Denial Letter 
100 pages of documents on 1 CD 



www.ice.gov 
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The National Security Archive 

The George Washington University 
Gel man Library, Suite 701 
2130 H Street, N.W. 
Washington, D.C. 20037 



Phone: 202/994-7000 
Fax: 202/994-7005 
Email: foiadak@gwu.edu 
http:ffwww.osnrehive.org 



Freedom of Information Act Request 

January30, 2012 

Freedom of Information Act/Privacy Act Program 
425 Eye Street, N.W., 2nd Floor 
UIXICO Building 
Washington, DC 20536 

Re: Request under the FOIA, in reply refer to Archive* 20120104ICE004 

To Whom it May Concern: 

Pursuant to the Freedom of Information Act (FOIA), I hereby request the following: 



All documents, including but not limited to, internal reports and memoranda, raw data, letters, and background information 
regarding complaints (and responses to the complaints) filed against Immigration and Customs Enforcement about the Allen Transfer 
and Exit Program. We are specifically interested in the following complaints 

- complaints filed by the organization 'No More Deaths ' in September of 2011 on behalf of a number of Mexican nationals being held 
at a private detention facility in New Mexico. 

- complaints filed by the Mexican Consul in Tucson, Arizona. Complaints, were sent on a weekly basis in 2011. 

We are particularly interested in information regarding family separation, conditions of holding cells, and failures to inform 
apprehended Mexican nationals of their right to meet with Mexican consulate officials. 

*Note: Please see attached news articles far additional background information regarding the subject of this request 
**Note: This request has also been sent to CBP. 

If you regard any of these documents as potentially exempt from the FOIA's disclosure requirements, I request that you nonetheless exercise your 
discretion to disclose them. As the FOIA requires, please release all reasonably segregable non exempt portions of documents. To permit me to 
reach an intelligent and informed decision whether or not to file an administrative appeal of any denied material, please describe any withheld 
records (or portions thereof) and explain the basis for your exemption claims. 

As a representative of the news media, the National Security Archive qualifies for "representative of the news media'' status under 5 U.S.C. Sec. 
552(aX4XA)(iiXII) and, therefore, may not be charged and review fees. (See National Security Archive v. U.S. Department of Defense. 880 F.2d 
1381 Cir. 1989), cert denied, 110 S Ct 1478(1990)). This request is made as part of a scholarly and research project that is intended for pubticatioo 
and is not for commercial use. For details on the Archive's research and extensive publicatioo activities please see our website at www.nsarchive.org. 

To expedite the release of the requested documents, please disclose mem on an interim basis as they become available to you, without waiting until 
all the documents have been processed. Please notify me before incurring any photocopying costs over $100. If you have any questions regarding 
the identity of the records, their location, the scope of the request or any other matters, please call me at (202) 994-7000 or email me at 
fbiamail@gwu.edu. I look forward to receiving your response within the twenty day statutory time period. 



An Independent non-gov«rnrn«rrtal research institute and library located at the George Washington University, the Archive collects and 
publishes declassified documents obtained through the Freedom of Information Act A tax-exempt public charity, the Archive receives no 
U.S. government funding; Its budget Is supported by publication royalties and donations from foundations and indhrtduaia. 



Sincerely yours, 




Emily Willard 
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Border Patrol aims to break migrants' cycle of return by sending them to distant exit point 



Deportees bused afar 



Brady McCombs Arizona Daily Star | Posted: Sunday, August 21, 2011 12:01 am 
Efrein Velarde hardly remembers crossing the border illegally the first time. 

Just 7 years old at the time, he walked across the desert with his mother and four siblings to join his father - and they stayed. 

The now-23-y ear-old stayed in the country until a recent DUI arrest in Longview, Wash., led to his deportation. He's been 
caught by the Border Patrol three times this year trying to cross back through Arizona. 

This time, after serving a 75-day sentence at a detention center, he is being bused to Del Rio in South Texas as part of a 
Border Patrol initiative intended to make it tougher for illegal border cross ers to try again. 

Far from the smuggler he paid to help him last time, and in an unfamiliar town, getting back into the U.S. wont be easy. But 
Velarde's family, including two small children, are in Washington, and not his native Nay arit, Mexico. 

"AH we do is just pay a little bit more money to come right back up here, you know?" he said in English. "I really dont got 
much down here in Mexico. Fve been all my life up there." 

Started in 2008, the Border Patrol program of busing Mexican illegal immigrants caught in Arizona to other border states - 
officially called the Alien Transfer Exit Program - has increased in importance in the past two years as the agency works to 
stop the revolving door that defined illegal immigration for the greater part of the 2000s. 

"We take them out of the smuggler's grasp," said Clifton Skilbred, Border Patrol assistant chief in Washington D.C. They 
can at least make a decision whether they want to enter into that smuggling cycle again or not" 

Most people who re-enter go back to where they entered the first time, Skilbred said. 

In me Tucson Sector, the busiest on the Southwest border, nearly 44,000 illegal immigrants were returned to Mexico through 
the program in the first 10 months of fiscal year 201 1-40 percent of total apprehensions. 

Humanitarian groups say the confusion caused by deporting someone to an unfamiliar part of the border puts illegal crossers 
at greater risk of falling prey to criminals in Mexican border towns. And immigration analysts say illegal immigrants 
determined to return to the United States, like Velarde, wont be swayed by being dropped off in another state. 

operation streamline 

In an effort to apply greater consequences to being caught crossing the border illegally, the Border Patrol has created several 
initiatives in recent years. 

In addition to the busing program, Operation Streamline brings a criminal conviction and possible jail time to all illegal 
border crossers caught in a designated zone. That used to be true only for repeat crossers and those with criminal records. 

Some illegal crossers are shuffled through multiple programs, which was the case for Velarde and a group of about 20 others 
one recent day. 

Jacinto Alonso Monguia, 39, of Mexico City, spent three months in an immigrant detention center in Florence after being 
caught by the Border Patrol. Despite having lived 13 years in New Jersey, where his wife and two children still live, he said 
he's going back to his hometown of Mexico City . His family may move to Mexico to join him. 

"I dont want to try again," he said in Spanish. "Crossing is too hard." 



http://azstamet.com/news/loca 1/30/2012 
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Participants in the busing program are usually healthy Mexican men between 20 and 60 years old who dont have violent 
criminal records and who are not traveling with a family, Skilbred said. Many are first-timers. 

"If you apply a consequence to them, you have a better opportunity to affect their behavior," Skilbred said. 

The program was launched in the San Diego, El Centro and Yuma sectors in February 2008. It started in the Tucson Sector in 
May 2008. The agency expanded it to the Del Rio, Rio Grande Valley and Laredo sectors in April of this year. 

During fiscal 2008, the agency repatriated nearly 9,000 Mexican illegal border crossers along the entire U.S.-Mexico border 
under the program. That number jumped to 46,000 in fiscal 2009 and dipped to 28,000 in fiscal 2010. 

Through the first 10 months of this fiscal year, 66,000 people have been repatriated in the program. 

With overall apprehensions down nearly 60 percent over the last six years, the program accounts for a growing portion of the 
total. Through July of fiscal 2010, 25 percent of people apprehended were referred to the program, up from 7 to 10 percent in 
2008-2009. 

Buses leave daily, and when the Mexican Interior Repatriation Program isn't offering flights home to Mexico City in the 
summer, there are flights as well by Immigration and Customs Enforcement Some are existing routes that have empty seats. 

From the Tucson Sector, illegal border crossers are bused west 300 miles to Calexico or 415 miles to San Ysidro, Calif. 
Others are bused east about 800 miles to Del Rio, Texas. The routes have changed, and may again. For instance, the agency 
dropped people in Presidio, Texas, before shifting to Del Rio this year, he said. 

Right now, no deportees are bused into Arizona. 

Lack of performance measures 

A Jury 2010 Government Accountability Office report found that the Border Patrol had not created consistent, borderwide 
metrics to assess the effectiveness of busing illegal border crossers to other states. The GAO reached the same conclusion 
about other efforts to apply more serious consequences to illegal border crossing. 

The Border Patrol told the GAO in 2009 that it was working on a way to evaluate the program. But during research for its 
July 2010 report, the GAO found no progress had been made. 

Then, in response to the 201 report, the director of the Homeland Security GAO liaison office wrote that the Border Patrol 
planned to create goals, objectives and performance measures for the program by the end of 2010. But those arent finished, 
and there is no known timeline, Skilbred said. 

How, then, does the agency gauge the success of the program? 

"We use similar measures that we would use for airy enforcement program: apprehension rates, recidivism, time to re-entry, 
re-apprehension," Skilbred said. "From an enforcement standpoint, we do see it as successful." 

The recidivism rate for illegal border crossers returned in the program across the Southwest border went from 34 percent in 
fiscal 2009 to 27 percent in the fust 10 months of fiscal 2011, agency figures show. The agency was unable to provide a 
comparison to the overall recidivism rate. 

The Border Patrol has developed a tool that analyzes the impact of the program and other consequence initiatives, which will 
be used in the future to decide which programs are the best deterrents, the agency said in an email explaining the recidivism 
rates. 

Humanitarian concerns 

The lack of performance measures is problematic, said David Shirk, director of the Trans-Border Institute at the University of 
San Diego. 

"If you develop your program before you develop your performance measures and you implement it before you develop 
performance measures, you basically are operating on faith," Shirk said. "This is not the best basis for public policy." 

The program doesn't achieve either of the stated goals of protecting repatriated Mexicans from smugglers or deterring them 
from additional attempts, said Jason De Leon, assistant professor in the University of Michigan's Department of 
Anthropology who has written a forthcoming article on the program for the International Migration journal. 



http://a2Stamet.com/newsfl^ 1/30/2012 
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The program makes return trips more difficult, but with smugglers across the border, a person determined to cross again wont 
be deterred just because he's dropped in a different border town, he said. 

And by taking them away from border towns where they may at least have some familiarity, it creates new risks, he said. 

Busing them away from where they were caught "doesn't protect migrants from smugglers, but rather exposes them to the less 
-trustworthy ones they had been trying to avoid," De Leon writes. 

Actually, Skilbred said, busing has a strong humanitarian aspect 

It "breaks that smuggling cycle and repatriates the immigrant to an area where they can make a more conscious decision," he 
said. 

The U.S. government has every right to enforce its laws but to call the program a humanitarian initiative is inaccurate, said 
Juan Manuel Calderon Jaimes, the Mexican consul in Tucson. 

The Tucson Consulate sends a weekly letter to the Border Patrol detailing complaints about the program that include family 
separation, over-crowded holding cells, cold temperatures in holding cells, lack of food and not informing apprehended 
illegal immigrants of their right to meet with consulate officials in Tucson. 

"We are concerned about our people being repatriated in a dignified way," Calderon said. 

The Border Patrol highlights the cooperation with Mexico, including the fact that representatives from three levels of 
Mexican government are there to meet the repatriated border crossers when they are dropped off. 

But Calderon said those notifications occur on the local level, and that the Mexican government was never consulted about 
the program. "Let it be clean this is a unilateral program," Calderon said. "There is no collaboration with the Mexican 
government on this program." 

Cooperative or not, humanitarian or not, the program doesn't work, said De Leon, who interviewed hundreds of repatriated 
migrants in 2009 in Nogales and Altar, Sonora. 

This is just a speed bump in their trip," he said. "If the prospect of death is not going to scare people away, then having to 
take a bus and deal with a few days of misery in a foreign border town is the least stressful of all the stuff." 

Contact reporter Brady McCombs at 573-4213 o rbmccombs(d>azstarnet.com 
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*- Hack to Original Article 

U.S. makes deported immigrants take the long way home 

Officials expand a program to transfer detnineesfrom one end of the U.S.-Mexico border to the other, saying it's a deterrent to further 
crossing attempts. Critics say it leaves immigrants vulnerable to crime. 

September 29, 2011 1 By Richard Maroal, Lot Angela Timet 

■1 

Reporting from Mexicali, Mexico — Luis Mantes slipped across the Rio Grande and had started crawling through a field when a U.S. Border Patrol agent 
nabbed him. It was a Saturday and the 32-year-okl illegal immigrant figured that by Sunday he would be deported back to Mexico, where he would promptly 
try again to cross into Texas . 

Instead, Montes was put an a plane, flown halfway 1 across the country and bused to the California-Mexico border. At 2 am. Tuesday, U.S. border authorities 
rook off Us handcuffs and escorted him to a gate leading to the deaert dry of Modcall. 

Montes wa« back in Mexico, but about 1^200 miles away from where he started. 

This is a great surprise," Montes said as be slipped on his shoes at the dimly lit border crossing. 

Photon New Immigration strategy 

Across the street, yonng men gathered outside se«h/ bars and arouridtacocarta.andMonteawcodeiTdlf Mexicahwaa asdangeroua as other border cities. "Is 
there a let of crime here?" he asked. 

The once-confident immigrant was reduced to a bewildered traveler, a favorable outcome for ILS. border authorities under a rapidly Tiding program that 
affects about one-fifth of all illegal immigrants arrested along the Southwest border. 

Montes' deportation was handled through the Allen Transfer Exk Program, which tries to disrupt immigration patterns. For years, immigrants were deported 
srasi the border from where t hey were caught, a practice that allowed then to easily reasoned with snnugglera who would try to bring tiiera ecrcsi again, 
sometimes within hours. 

Under tins transfer program, many immtgimts who are caught in California are flown to Tanas bordar cnte, and the flights return west filled with immigrants 
caught in Teas. In Ariiona, immigrant groups are divided, with some deported through Texas and others through California. 

Critics view the expans ion of the program with trepidation, saying if s costly, breaks up families and deports immigrants Into lawless border cities where they 
are preyed on by (ximinal gangs. A group of 51 immigrant detained in New Mexico last summer protested their repatriation to northeast Mexico, where the 
feared Zetas organised crime group has kidnapped and massacred immigrants. 

But US. border authorities said the program, which they say "breaks the smuggling <yde," has proved to be an effective deterrent Disoriented and 
discouraged by the additional obstacles of crossing in an unfamiliar area, immigrants an more likely to give up and go home, authorities say. 

The number of immigrants repatriated through the program has increased dramatically since its inception in 2008, from 8,931 to 72,154 tins federal fiscal 
year, when it was expanded across the border. Authorities credit the program for contributing to the record decline In apprehensions along the Southwest 
border. 

"It's ensther tool In our toolbox that helps deter people from trying again," said Bill BrooM , a spokesman for U.% Customs and Scrdef Protection, which rims 
the program with Immigration and Customs Enforcement. 

When immigrants return to Mexico, their first calls are often to smugglers who house and feed them until the next crossing. 

When Mantes was deported to Modcali last week, his first <^vrai to his wife in Cuernaveca. He needed her to vrira him some pesos for food. 

Montes was among a group of 30 immigrants who &und themselves in similar straits after reentering Mexico holding their meager belongings in plastic bags. 
They were all caught a few days earlier upon crossing the bonier near McAUen, Texas. After bang flown t o Yuma, Aria, they were pat on buses destined for the 
Calexico-Mexkall border. 

None had ever been in Mexicali, the sprawling capital of Bqja California. They laced up their shoes slowly, undecided about what to do next Montes said he 
had arranged to pay $2,300 to a smuggling group in Reynosa, Mexico, to take him to Houston, where he would have worked in construction. Others had 
planned to go as far as Virginia and Ohio. 

Their only destination this morning was a convenience store across the street, where they pooled their pesos to buy potato chips and tarn ales, winch they 
shared under a streetlight 

None strayed from the group, well aware of the dangers that lurk in some border cities. In June, a group of immigrants at a New Mexico detention fadUy 
wrote letters asking not to be deported to northeastern states Hke TamanUpas and Nuevu Leon, where organized crime groups rival the power of local 
governments. 
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ICE.2012FOIA13868000343 

BEST AVAILABLE COPY 



U.S. makes deported immigrants take the long way home - Los Angeles Times 



Page 2 of 2 



Gangs In thcae regions monitor the border crossings, waiting to pounce on deportees, according to some Immigrants and advocacy groups. One immigrant 
Interviewed in MeodcaH said heavily armed gunmen tried to kidnap his n-iend earlier this year near the border crossing in Maramoros. People from Sinaloa, 
home to Mexico's most powerful organized crime group, are often targeted because they are assumed to be rivals of the Zetas, other immigrants said. 

These reports, like many others regarding deportees, are unconfirmed. Researchers and human rights groups who have tried to document cases in the cities of 
Seynosa and Nuevo Laredo have been threatened, forcing them to stop their work. 

U.S. officials said they are aware of the violent situation, and said they have stopped deporting immigrants with criminal records Into Oudad Juarex, across 
from El Paso. But repatriations to other hot spots continue. The dry of Metrical i, which baa been largely spared gang wars, Is relatively safe. 

"The agency is not in the practice of allowing detainees to request repatriation tospecific locations^ 
Customs Enforcement given to No Hon Deaths, an Arizona-based immigrant rights group. 

For border officials, the program's appeal seems obvious. Many of tiieimmlgrain^d^xrted to Mernr^ on S<^ ^ showedup later that day at a government 
office where im migrants are given bus tickets to go heme. U.& officials said onry alxirt one^u^ 
encountered again trying to cross the border. 

EHseo Jimenez, a skinny 20-year-old, painted a picture of just how grueling it is to overcome a distant deportation. After being caught near San Diego in 
August, he was flown to Texas and deported through Brownsville, the opposite end of the 2,000-mile border. He hitchhiked and walked back to Baja 
California, surviving an armed robbery and losing 15 pounds during the roonthlong trip, he said. 

When he finally reached TQuana, he tried to cross theborder and got caught again, he said. Jimenei and several other immigrants aaid the biggest challenge 
was finding smugglers they could trust in unfamiliar cities. Many stole their money, others worked with bandits and some were incompetent or fearful of being 
arrested. 

"The smuggling guides we hired wouldn't even cross theborder. They tried directing us using radios and cellphones," said Rigoberto Resales, 30, who failed in 
three crossing attempts. 

He and bis friend had planned to pick crops in Salinas; instead they got a bus ticket to Guadalajara. "We're going home," Resales said. 

Montes also wasn't up for another attempt A few hours after being repatriated, he and adoxen other lmmigranta boarded buses. He was heading borne to 
Cuernavaca, but wouldn't concede defeat. "If someone is committed to crossing, this only makes it a little more difficult,* be said. 
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In a statement to No More Deaths, the VS. Immigration and Customs Enforcement agency bad said, "While ICE recognizes the current situation relating to 
violence in Mexico, the agency Is not in the practice of allowing detainees to request repatriation to specific locations in Mexico." 

ALSO: 

Internal migration flows below the radar in Mexico 

Detention centers isolate illegal immigrants and deny them rights, report says 
— Ti nniiii Hffmandfw 

Photo: Immigrants who crossed the border in Texas decide what to do afisr being dtporttd from California into Mexiculi, Mexico. Credit: Don Barttetti/ 
Lot Angela Tones/ Sept. ao, SOU 
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The National Security Archive 
The George Washington University 
Gelman Library, Suite 701 
2130 H Street, N.W. 



Phone: 202/994-7000 
Fax: 202/994-7005 
Email: foiamail@gwu.edu 
http://www.nsarchive.org 



Washington, D.C. 20037 
Freedom of Information Act Appeal 

May 31, 2012 

U.S. Immigration and Customs Enforcement 
Freedom of Information Act Office 
400 12 th Street, S.W., Stop 5009 
Washington, D.C. 20536-5009 

Re: FOIA Appeal, Case # 20120062ICE001, ICE# 2012FOIA5042 

To Whom It May Concern: 

This letter constitutes an administrative appeal of the U.S. Immigration and Customs Enforcement's (ICE) 
failure to grant the National Security Archive's (NSArchive) request for a waiver of search and review fees 
with respect to its above referenced Freedom of Information Act ("FOIA") request. The ICE denied the 
NSArchive a fee waiver and incorrectly placed us in the "all other" and "non-commercial" requestor 
categories. We were notified of this decision in a letter from January 24, 2012 [Attachment 1, and again in a 
letter from May 10, 2012 [Attachment 2]. Neither letter states the reason for which ICE made the decision 
to deny the NS Archive's fee waiver request. Additionally, in the May 10, 2012 letter, ICE notified us of its 
decision to withhold information responsive to our request citing exemptions (b)(5), (b)(6), (b)(7)(c), and 
(b)(7)(e) of the FOIA 

It is my intention to submit an appeal for the fee waiver request, as well as an administrative appeal for the 
denial of records based on exemption (b)(5) of the FOIA. 

The following is my formal appeal of the fee waiver. (See below for adniinistrative appeal for information 
withheld under (b)(5).) 

Appeal of Denial of Fee Waiver 

On January 1 8, 2012, we submitted a FOIA request to the ICE for information regarding the Consequence 
delivery system. See Attachment 3 for a copy of this original request. The request expressively sought a 
waiver of search and review fees based on the Archive's status as a representative of the news media. The 
letter stated: 

"As a representative of the news media, the National Security Archive qualifies for "representative of the 
news media" status under 5 U.S.C. Sec. 552(a)(4)(A)(ii)(II) and, therefore, may not be charged and review 
fees. (See National Security Archive v. U.S. Department of Defense, 880 F.2d 1381 Cir. 1989), cert denied, 
1 10 S Ct. 1478 (1990)). This request is made as part of a scholarly and research project that is intended for 
publication and is not for commercial use. For details on the Archive's research and extensive publication 
activities please see our website at www.nsarchive.org." 



An independent non-governmental research institute and library located at the George Washington University, the Archive collects and 
publishes declassified documents obtained through the Freedom of Information Act. A tax-exempt public charity, the Archive receives no 
U.S. government funding; its budget is supported by publication royalties and donations from foundations and individuals. 
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Please be aware that the Archive has successfully litigated this precise issue with the Central Intelligence 
Agency. First, in National Security Archive v. Central Intelligence Agency, No. 88-0501 (D.D.C. Jan. 30, 
1990), the federal district court ruled that "the Archive is a representative of the news media within the 
meaning of [FOIA] by reason of its publication activities" and therefore is generally entitled to preferred fee 
status, without regard to the subject matter of the documents sought by its FOIA requests Id., slip op. at 4. 

More recently, in National Security Archive v. Central Intelligence Agency, No. 06-1080 (D.D.C. Nov. 4, 
2008), the federal district court sharply scolded the CIA for failing to consistently grant the Archive 
fee waivers based solely on its news media status, and for instead making case-by-case determinations 
of the Archive's entitlement to waivers under § 552(a)(4)(A)(ii)(II) based on subjective criteria (such 
as the agency's view of the newsworthiness of the particular requested documents). Even after the CIA 
had admitted that this very conduct "was illegal" and pledged to the court that it would treat the Archive as 
categorically entitled to fee waivers for all its FOIA requests, id. at 5, there continued to be instances in 
which the CIA failed to automatically waive search and review fees for the Archive's FOIA requests. 
District Judge Kessler condemned this "extraordinary misbehavior" on the part of the CIA and held, 
as a matter of law, that the Archive is entitled to preferential fee status "for all pending and future 
non-commercial requests." Id. at 6. Soon thereafter, the CIA paid $350,000 to settle the Archive's 
claim for its attorney's fees and costs in having to sue the CIA to obtain yet another court ruling to 
this effect 

The Archive is a news media organization as we publish news items, research, and documents obtained 
through FOIA on our website, in the form of news posts and Electronic Briefing Books, which you can 
access here: << www.nsarchive.org >>. We also publish more in-depth collections of documents with the 
ProQuest Research databases and services. Please see our document collections, totaling 35 collections 
consisting of over 80,000 documents, in the Digital National Security Archive at 

<< http://nsarchive.chadwvck.com >>. In these platforms, we analyze the documents, index the documents for 
searching, and write essays, glossaries, and chronologies that give context and add value to the documents. 

The information sought in this requests is of high public interest. This information will most certainly contribute to 
an understanding of government operations and activities surrounding a very sensitive topic in current U.S. society. 
Given the United States' collaboration with Latin American governments, especially that of Mexico, on the 
regulation of immigration, regional violence and drugs/arms control, and given the highly publicized nature of the 
U.S.'s participation in such collaboration, there is a high level of public interest held by the American citizenry. 
With the rise in border violence in the past few years, illegal immigration and the treatment of migrants has become 
an issue very visible to the public American eye. What occurs across and along the U.S. Southwest border is of 
great interest to the American public given that it ultimately affects those living and working within America in the 
form of policy, social media, economics, national opinion and even national reputation when U.S. border activities 
are assessed by intra- and inter- national communities. The combination of the American public's elevated 
awareness of border violence, the American public's commitment to democracy and democracy's implied loyalty to 
the preservation and protection of human rights makes the documentation requested by our organization a topic of 
high public interest. 

Consistent with FOIA's presumption favoring disclosure, the legislative history on this exemption indicates that the 
Courts distinguish between trivial administrative matters (which would automatically be exempt) and those matters 
that are of genuine public interest. In the latter case, the burden is on the agency to prove that harm could come from 
release of the denied portions. See, for example, Founding Church of Scientology of Washington v. Smith. 721 F2d. 
at 830-31, n.4 (DC Cir. 1983): "If withholding frustrates legitimate public interest... the material should be released 
unless the government can show that disclosure would risk circumvention of lawful agency regulation." 

For all of the foregoing reasons, please immediately grant the Archive's request for waiver of all search and 
review fees. 

Administrative Appeal for Withholding Information 

ICE.201 2FOIA1 3868000348 



BEST AVAILABLE COPY 



It is my intention to appeal information withheld citing exemptions (b)(5). I am specifically concerned by the 
large, and at times, wholesale redactions of information in the following documents released in this first 
batch of 100 pages of responsive documents: 

- "CBP/ICE- ERO Enhanced Removal Initiative (ERI)," November 22, 201 1 - what looks to be a 
power point presentation. There are at least two different copies (versions?) of this that have multiple 
full-page redactions. 

- Several versions of the "Concept of Operations" booklet or manual which has extensive full-page 
redactions. In some cases, the entire document is redacted except for the cover page. 

Several copies (versions?) of a document entitled "Enhanced Removal Initiative" - the document 
does not have a date, or letterhead. In many cases, large sections of pages and whole pages are 
redacted. 

Denying entire records or large portions of records on the authority of (b)(5) is unusual. Even if some parts 
of the records do meet the test for the applicability of this exemption, it is usually the case that other portions 
(such as factual content) do not. Therefore we ask that each portion of these documents be independently 
evaluated to determine whether they are, in fact and according to law, exempt from mandatory disclosure. 
Furthermore, any claim of exemption five is wholly discretionary - material believed to be covered by it can 
always be disclosed as a matter of agency discretion. In fact, the Justice Department's Office of Information 
and Privacy has advised that agencies may exercise their discretion to release information previously 
withheld under the (b)(5) exemption. Where the government has complete discretion to assert or not assert 
an exemption, consideration should be given (as Congress has made clear) to the public interest in 
disclosure. We ask that our request for such a release be given careful, sympathetic consideration. 

We ask that you please do a re-review of the documents listed above to ensure that the maximum amount of 
information has been released in accordance to the law. The FOIA mandates that an agency must release 
non-exempt portions of the records that are "reasonably segregable. We ask that a careful, line-by-line 
review of documents previously deemed sensitive be conducted to better search for all segregable 
information. 

If you have any questions or concerns, please contact me at (202) 994-7000 or at foiamaiI@gwu.edu. Thank 
you. 



Emily Willard v 
Research Associate 

cc: 

Tom Blanton, Executive Director, The National Security Archive 
Nate Jones, FOIA Coordinator, The National Security Archive 

Enclosed 

Attachment 1 - January 24, 2012 letter from ICE stating that fee waiver request has been denied. 
Attachment 2 -May 10, 2012 letter from ICE stating that we will be charged the fees according the "all other 
requester" category of $892.60, and notifying us of the withholding of information under the FOIA. 
Attachment 3 - Original request sent by the Archive to ICE on January 1 8, 20 1 2 



Sincerely, 
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U.S. Department of Homeland Security 
Washington, DC 20336-5009 



ffi fi Bfe U.S. Immigration 
[Jl3Sm^> and Customs 



January 24, 2012 

EMILY WILLARD 

THE GEORGE WASHINGTON UNIVERSITY 
GELMAN LIBRARY, SUITE 701, 2130 H STREET, NW 
WASHINGTON, DC 20037 



Re:2012FOlAS042 



Dear Ms.Willard: 

This acknowledges receipt of your January 18, 2012, Freedom of Information Act (FOIA) 

request to the Immigration and Customs Enforcement (ICE), for all documents from January 201 1 to present 

regarding the Consequence Delivery System including but not limited to: 

The initial program introduced in Tucson, AZ in 20 1 1 
Budget projections for the national policy 

Protocol on which apprehended individuals get prosecuted . Your request was received in this office on January 
24,2012. 

Due to the increasing number of FOIA requests received by this office, we may encounter some 
delay in processing your request Per Section 5.5(a) of the DHS FOIA regulations, 6 C.F.R. Part 
5, the Department processes FOIA requests according to their order of receipt. Although DHS 9 
goal is to respond within 20 business days of receipt of your request, the FOIA does permit a 10- 
day extension of this time period. As your request seeks numerous documents that will 
necessitate a thorough and wide-ranging search, DHS will invoke a 1 0-day extension for your 

request, as allowed by Title 5 U.S.C7§ 53"2^aX6)(B). Ifydu carelo narrowtlie "scope of your " " 

request, please contact our office. We will make every effort to comply with your request in a 
timely manner; however, there are currently 1219 open requests ahead of yours. 

Provisions of the Act allow us to recover part of the cost of complying with your request We shall charge you for 
records in accordance with the DHS Interim FOIA regulations as they apply to non-commercial requesters. As a 
non-commercial requester you will be charged 1 0-cents a page for duplication, although the first 1 00 pages are 
free, as are the first two hours of search time, after which you will pay the quarter-hour rate ($4.00, $7.00, SI 025) 
of the searcher. We will construe the submission of your request as an agreement to pay up to $25.00. You will 
be contacted before any further fees are accrued. . 



j 20120062ICE001 ICE 
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Consequence Delivery System 
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We have queried the appropriate program offices within ICE for responsive records. If any responsive records are 
located, they will be reviewed for determination of releasability. Please be assured that one of the processors in 
our office will respond to your request as expeditiously as possible. We appreciate your patience as we proceed 
with your request 



Your request has been assigned reference number 2012FOIA5042. Please refer to this 

identifier in any future correspondence. You may contact this office at (202) 732-0600 or 

(866) 633-1182. Our mailing address is 500 12th Street, S.W., Stop 5009, Washington, D.C. 20536-5009. 




catrina M. r avlik-Keenan 
FOIA Officer 
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U.S. Department of Homeland Security 
500 12" Street, S.W, Stop 5009 
Washington, D.C. 20536-5009 




U.S. Immigration 
and Customs 
Enforcement 



May 10, 2012 



EMILY WILLARD 

THE NATIONAL SECURITY ARCHIVE 
THE GEORGE WASHINGTON UNIVERSITY 



20120062ICE001 

RECNO:45321 

5/14/2012 



ICE 

SEQCOR 166558 
FOISGiWillard, Emily 



Consequence Delivery System 



GELMAN LIBRARY, SUITE 701 
2130 H STREET, N.W. 
WASHINGTON, D.C. 20037 

Re: ICE FOIA Request Number 2012FOIA5042 
ARCHIVE Number 20120062ICE001 

Dear Ms. Willard: 

This letter is an interim response to your Freedom of Information Act (FOIA) request to the U.S. 
Department of Homeland Security (DHS), Immigration and Customs Enforcement (ICE) dated 
January 18, 2012. You have requested all documents from January 201 1 to the present regarding 
the Consequence Delivery System including but not limited to: 

• The initial program introduced in Tucson, AZ in 2011. 

• Budget projections for the national policy. 

• Protocol on which apprehended individuals get prosecuted. 

Your request has been processed under the FOIA, 5 U.S.C. § 552. Searches of the ICE Office of 
Enforcement and Removal Operation (ERO) and ICE Office of Policy located a total of 962 
pages in response to your request After review of the 962 pages, I have determined that 26 
pages are duplicates. The ICE FOIA office has processed the first 100 responsive pages to your 
request. After processing of the first 100 pages I have determined that 20 pages are released in 
full and portions of 80 pages are withheld under Title 5 U.S.C. § 552 (b)(5), (b)(6), (b)(7)(C), 
(bX7XE)oftheFOIA. 

The portions of the 80 pages are being withheld as described below. 

FOIA Exemption 5 protects from disclosure those inter- or intra-agency documents that are 
normally privileged in the civil discovery context. The three most frequently invoked privileges 
are the deliberative process privilege, the attorney work-product privilege, and the attorney-client 
privilege. After carefully reviewing the responsive documents, I have determined that portions 
of the responsive documents qualify for protection under all three privileges. The deliberative 
process privilege protects the integrity of the deliberative or decision-making processes within 
the agency by exempting from mandatory disclosure opinions, conclusions, and 
recommendations included within inter-agency or intra-agency memoranda or letters. The 
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release of this internal information would discourage the expression of candid opinions and 
inhibit the free and frank exchange of information among agency personnel. The attorney work- 
product privilege protects documents and other memoranda prepared by an attorney in 
contemplation of litigation. The attorney-client privilege protects confidential communications 
between an attorney and bis client relating to a legal matter for which the client has sought 
professional advice. It applies to facts divulged by a client to his attorney, and encompasses any 
opinions given by an attorney to his client based upon, and thus reflecting, those facts, as well as 
communications between attorneys that reflect client-supplied information. The attorney-client 
privilege is not limited to the context of litigation 

ICE has applied Exemptions 6 and 7(C) to protect from disclosure of the names, phone numbers, 
Alien Identification numbers, and email addresses of DHS employees and third parties contained 
within the documents. 

FOIA Exemption 6 exempts from disclosure personnel or medical files and similar files the 
release of which would cause a clearly unwarranted invasion of personal privacy. This requires a 
balancing of the public's right to disclosure against the individual's right privacy. The types of 
documents and/or information that we have withheld may consist of social security numbers, 
home addresses, dates of birth, or various other documents and/or information belonging to a 
third party that are considered personal. The privacy interests of the individuals in the records 
you have requested outweigh any minimal public interest in disclosure of the information. Any 
private interest you may have in that information does not factor into the aforementioned 
balancing test. 

Exemption 7(C) protects records or information compiled for law enforcement purposes that 
could reasonably be expected to constitute an unwarranted invasion of personal privacy. This 
exemption takes particular note of the strong interests of individuals, whether they are suspects, 
witnesses, or investigators, in not being unwarrantably associated with alleged criminal activity. 
That interest extends to persons who are not only the subjects of the investigation, but those who 
may have their privacy invaded by having their identities and information about them revealed in 
connection with an investigation. Based upon the traditional recognition of strong privacy 
interest in law enforcement records, categorical withholding of information that identifies third 
parties in law enforcement records is ordinarily appropriate. As such, I have determined that the 
privacy interest in the identities of individuals in the records you have requested clearly outweigh 
any minimal public interest in disclosure of the information. Please note that any private interest 
you may have in that information does not factor into this determination. 

FOIA Exemption 7(E) protects records compiled for law enforcement purposes, the release of 
which would disclose techniques and/or procedures for law enforcement investigations or 
prosecutions, or would disclose guidelines for law enforcement investigations or prosecutions if 
such disclosure could reasonably be expected to risk circumvention of the law. I have 
determined that disclosure of certain law enforcement sensitive information contained within the 
responsive records could reasonably be expected to risk circumvention of the law. Additionally, 
the techniques and procedures at issue are not well known to the public. 
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You have the right to appeal our withholding determination. Should you wish to do so, you must 
send your appeal and a copy of this letter, within 60 days of the date of this letter to: 
Immigration Customs Enforcement, Office of Principal Legal Advisor, U.S. Department of 
Homeland Security, 500 12* Street, SW, Stop 5009, Washington, D.C. 20536, following the 
procedures outlined in the DHS regulations at 6 C.F.R. § 5.9. Your envelope and letter should be 
marked "FOIA Appeal." Copies of the FOIA and DHS regulations are available at 
www.rihs.p;ov/fma. 

The Office of Government Information Services (OGIS) also mediates disputes between FOIA 
requesters and Federal agencies as a non-exclusive alternative to litigation. If you are requesting 
access to your own records (which is considered a Privacy Act request), you should know that 
OGIS does not have the authority to handle requests made under the Privacy Act of 1974. If you 
wish to contact OGIS, you may email them at ogis@jiara.gov or call 1-877-684-6448. 

The FOIA provides three levels of fees that may be assessed to process a FOIA request 
according to categories of FOIA requesters. See 5 U.S.C. § 552(aX4)(AXii)(D,(II),(Iir) (2000). 

Our acknowledgement letter dated January 24, 2012, notified you that you were placed in the 
"all other" requester category. Pursuant to the DHS implementing regulations, 6 C.F.R. § 5.1 1, 
"all other" or non-commercial requesters are responsible to pay 10-cents a page for duplication, 
although the first 100 pages are free, as are the first two hours of search time, after which you 
will pay the per quarter-hour rate ($4.00, $7.00, $1 0.25) of the searcher. Our previous fee 
estimate was based on the amount of time our program offices had estimated mat it would take to 
conduct the search. Now that the searches are complete, we are able to provide you with the first 
2 hours of search and first 100 pages for free while presenting you with an updated fee estimate 
for the remainder of the responsive records. 

To date, ICE has expended a total of 23 hours searching for records that would be responsive to 
your request Billable search costs at the quarter-hour rate ($4.00, $7.00, $10.25) of the searcher 
would be $809.00.' . Duplication costs for the remaining 836 pages at a rate of $0. 1 per page 
would total $83 .60. Based on mis information, it is estimated that the overall fee to process your 
request will equal $892.60. 

Please confirm, in writing, your willingness to pay the total estimated processing fee of $892.60. 
Please send your written confirmation directly to this office within 1 business days from the 
date of mis letter. Also, because the fee is estimated above $250.00, you must pay half the cost 
($446.30) before this office will begin processing the remainder of the responsive records. You 
may send your agreement to pay estimated fees, including a payment of at least $446.30, made 
payable to the Treasury of the United States, to this office via mail to: 



1 [4 hours professional search @ $7.00 per quarter hour] equals SI 12.00; [19 hours minus 2 hours tree search equals 
17 hours] 17 hours of managerial search @ $1025 per quarter hour] equals $697.00, for a total search cost of 
$809.00. Duplication costs of [936 responsive pages minus 100 free pages equals 836 pages] at a rate of $0. 10 per 
page would total $83.60. Total search cost of $809.00 plus duplication costs of $83 .60 equals a total cost of 
$892.60. 

www.ice.gov 
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U.S. Immigration and Customs Enforcement 
Freedom of Information Act Office 
500 12 th Street, S.W., Stop 5009 
Washington, D.C. 20536-5009 
(202) 732-0660 (fax) 

In the alternative, you may narrow the scope of your request to reduce the universe of responsive 
records. If you wish to narrow the scope of your request, please send an amended request and 
indicate the processing fee amount you are willing to pay within 10 business days from the date 
of this letter. You may send your amended request to the address above, by facsimile to (202) 
732-0660, or e-mail at ICE-FOIA@dhs.gov . 

Pending receipt of your response, we will toll your request under the provisions of the FOIA. If 
we do not receive confirmation of the amount you are willing to pay, or an amended request 
from you within 10 business days from the date of this letter, we will assume you are no longer 
interested in obtaining the remaining records and will consider your request closed. 

If you need to contact our office about this matter, please refer to case number 2012FOIA5042. 
This office can be reached at (202) 732-0600 or (866) 633-1 182. 




FOIA Officer 



Enclosures: January 1 8, 2012 FOIA Request 

January 24, 2012 Acknowledgement Letter 
100 pages of documents on 1 CD 



www.ice.gov 
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The National Security Archive 



Phone: 202/994-7000 
Fax: 202/994-7005 
Email: foiadesk@gwu.edu 
http://www.nsarchive.org 



The George Washington University 
Gelman Library, Suite 701 
2130 H Street, N.W. 
Washington, D.C. 20037 



Freedom of Information Act Request 

January 18, 2012 

Freedom of Information Act/Privacy Act Program 
425 Eye Street, N. W., 2nd Floor 
ULLICO Building 
Washington, DC 20536 

Re: Request under the FOIA, in reply refer to Archive# 20120062ICE001 

To Whom It May Concern: 

Pursuant to the Freedom of Information Act (FOIA), I hereby request the following: 

All documents from January 2011 to present regarding the Consequence Delivery System including but not limited to: 
-the initial program introduced in Tucson, Arizona, in 2011 
-budget projections for the national policy 
-protocol on which apprehended individuals get prosecuted 

"Note: Please see attached news article that references the Consequence Delivery System. 
*Note: This request is being sent to both ICE and CBP. 

If you regard any of these documents as potentially exempt from the FOIA's disclosure requirements, I request that you 
nonetheless exercise your discretion to disclose them. As the FOIA requires, please release all reasonably segregable non 
exempt portions of documents. To permit me to reach an intelligent and informed decision whether or not to file an 
administrative appeal of any denied material, please describe any withheld records (or portions thereof) and explain the 
basis for your exemption claims. 

As a representative of the news media, the National Security Archive qualifies for "representative of the news media" 
status under 5 U.S.C. Sec. 552(a)(4XAXii)(D) and, therefore, may not be charged and review fees. (See National Security 
Archive v. U.S. Department of Defense, 880 F.2d 1381 Cir. 1989), cert denied, 110 S Ct. 1478 (1990)). This request is 
made as part of a scholarly and research project that is intended for publication and is not for commercial use. For details 
on the Archive's research and extensive publication activities please see our website at www.nsarchive.org. 

To expedite the release of the requested documents, please disclose them on an interim basis as they become available to 
you, without waiting until all the documents have been processed. Please notify me before incurring any photocopying 
costs over $100. If you have any questions regarding the identity of the records, their location, the scope of the request or 
any other matters, please call me at (202) 994-7000 or email me at foiamail@gwu.edu. I look forward to receiving your 
response within the twenty day statutory time period. 



An Independent non-governmental research Institute and library located at the George Washington University, the Archive collects and 
publishes declassified documents obtained through the Freedom of Information Act A tax-exempt public charity, the Archive receives no 
U.S. government funding; its budget Is supported by publication royalties and donations from foundations and Individuals. 
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The Jerome N. Frank Legal Services Organization 

YALE LAW SCHOOL 

December 16, 201 1 

Via Certified Mail 

Associate General Counsel (General Law) 
Department of Homeland Security 
Washington, DC 20528 

RE: Freedom of Information Act Appeal 

Determination by U.S. Immigration and Customs Enforcement 
Reference No. 2012FOIA2544 



To Whom It May Concern: 

This letter constitutes an appeal ("Appeal"), pursuant to the Freedom of Information Act 
("FOIA"), 5 U.S.C. § 552(a)(6)(A), and 6 C.F.R. § 5.9, concerning the decision of U.S. Immigration and 
Customs Enforcement ("ICE") on November 30, 201 1, to deny a fee waiver to the American 
Immigration Council ("AIC") and the Connecticut chapter of the American Immigration Lawyers 
Association ("Connecticut AILA") in connection with their FOIA request dated November 29, 201 1. 

The underlying FOIA request sought all records related to the Criminal Alien Program ("CAP"), 
as well as to the series of ICE and Immigration and Naturalization Service ("INS") programs out of 
which CAP developed, including the INS Alien Criminal Apprehension Program, INS Institutional 
Hearing Program, INS/ICE Institutional Removal Program, and ICE National Criminal Alien Removal 
Plan. See Attachment A, Requesters' FOIA Request (November 29, 201 1). Pursuant to the FOIA and 
DHS regulations, Requesters sought a fee waiver. See id. ICE's response denied that application. See 
Attachment B, ICE's Fee Waiver Denial (November 30, 201 1). The Requesters appeal because ICE's 
denial of a few waiver is contrary to the FOIA, DHS' regulations, and caselaw governing FOIA fee 
waiver requests. It is also arbitrary and capricious, an abuse of discretion, and unauthorized by law. 
The denial is utterly devoid of legal analysis or reasoned decision-making. This violates the intention of 
Congress that the "agency is obliged to explain its refusal to waive fees." Samuel Gruber Educ. Project 
v. DOJ. 24 F.Supp.2d 1,11 (D.D.C.I998) (citing National Treasury Employees Union v. Griffin, 81 1 
F.2d 644, 649 (D.C.Cir.1987)). "Absent such an explanation, the court cannot intelligently review the 
case and may properly order the agency to either grant the fee waiver or provide an explanation for the 
denial." Judicial Watch, Inc. v. Gen. Services Admin., CIV.A. 98-2223(RMU), 2000 WL 35538030 at *4 
(D.D.C. Sept. 25, 2000) 

In its denial, ICE noted that the DHS regulation governing applications for fee waivers, 6 C.F.R. 
§ 5.1 l(k), sets forth six factors to be considered in determining eligibility for a fee waiver: 

(1) Whether the subject of the requested records concerns "the operations or activities of the 
government;" 

(2) Whether the disclosure is "likely to contribute" to an understanding of government operations 
or activities; 

l>.(). BOX 209090. NEW HAVEN. CONN liCTICL'T O6S2U-9O90 • TELEPHONE 203 432-4800 • FACSIMILE 203 1i2 1426 
COURIER ADDRESS 127 WALL STREET, NEW HAVEN, CONNECTICUT 06511 
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(3) Whether disclosure of the requested information will contribute to the understanding of the 
public at large, as opposed to the individual understanding of the requestor or a narrow segment 
of interested persons; 

(4) Whether the contribution to public understanding of government operations or activities will 
be "significant;" 

(5) Whether the requester has a commercial interest that would be furthered by the requested 
disclosure; and 

(6) Whether the magnitude of any identified commercial interest to the requestor is sufficiently 
large in comparison with the public interest in disclosure, that disclosure is primarily in the 
commercial interest of the requestor. 

Attachment B, ICE's Fee Waiver Denial at 1 -2. ICE determined that Requesters failed to make a 
sufficient showing as to considerations (3) and (4), and denied the request for a fee waiver on that basis. 
See id. at 2. Requesters appeal this determination in its entirety and as applied to both Connecticut 
AILA and AIC. Requesters reiterate that both organizations satisfy all six considerations for the reasons 
set forth in their FOIA request. With regard to Connecticut AILA and to the four considerations not 
raised in the Fee Waiver Denial, requesters rely on their earlier letter. This appeal will therefore only 
introduce further evidence and reasoning as to why AIC satisfies considerations (3) and (4). 

1 . Disclosure will contribute to public understanding of government operations or activities. 

As Requesters explained previously, disclosure of the requested material will contribute to 
"public understanding," as opposed to understanding of a narrow segment of interested persons. See 
Attachment A, Requesters' FOIA Request at 5. As set forth more fully in their FOIA request, AIC has 
the capacity, expertise, and intention to review, analyze and synthesize disclosed information and make 
it accessible to a broader public audience, including more than fifty thousand monthly visitors to AlC's 
website and the millions of visitors to other publicly accessible clearinghouses for public information. 
See id; Judicial Watch, 2000 WL 35538030 at *8 (intent to post information to website is particularly 
indicative that information will be widely disseminated because "a web-site such as the plaintiffs can 
serve as an electronic clearinghouse of information which citizens would otherwise have to cull from a 
variety of disparate sources"). 

In addition to providing all disclosed information on its website, AIC plans to draft one or more 
summary reports of the records received in response to the FOIA request. AIC has the intent and 
capacity to disseminate the reports by posting them on the AIC website, which receives more than 
58,000 monthly visitors; by distributing them to a mailing list of over 33,000 individuals; and by 
publishing them in the LAC newsletter, which is directly distributed to 12,000 recipients and available 
to the public on the AIC website. In 2010 alone, AIC issued 81 publications available to the general 
public on a wide range of issues related to immigration. See Attachment C, 2010 AIC Publications. 
Indeed, a core purpose of the Immigration Policy Center, a program of AIC, is to "providefj 
policymakers, the media, and the general public with accurate information about the role of immigrants 
and immigration policy on U.S. society" through 'widely disseminated" "reports and materials." See 
Immigration Police Center: Mission, available at http://www.immigrationpolicy.org/ipc-mission. The 
suggestion that Requesters intend to use the requested records for "individual" rather than "public" 
understanding, 6 C.F.R. § 1 l(k)(2)(iii), ignores AIC's history and mission. See Judicial Watch, 2000 
WL 35538030 at *8 (noting, in rejecting agency's denial of fee waiver under "public understanding" 
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consideration, that requestor was "a non-profit organization whose stated business is publicizing 
potential governmental impropriety"). It is perhaps for that reason that U.S. Customs and Border Patrol 
("CBP"), another component of DHS, was recently "persuaded that disclosure [to AIC would] 
contribute to the understanding of a reasonably broad audience of persons interested in immigration 
issues." Attachment A, Requesters' FOIA Request, Exhibit A, September 29, 201 1 Letter from 
Customs and Border Control. 

Indeed, even were AIC not able to point to such a clear track record and commitment to wide 
distribution of information, it would still satisfy the "public understanding" requirement of the fee 
waiver provision. Courts have emphasized that "[information need not actually reach a broad cross- 
section of the public in order to benefit the public at large." Carney v. Department of Justice, 19 F.3d 
807, 8 1 5 (2d Cir. 1 994); see also Manley v. Dep't of Navy, 1 :07-C V-72 1 , 2008 WL 4326448 (S.D. Ohio 
Sept. 22, 2008). Indeed, the legislative history of the FOIA makes it clear that "[a] request can qualify 
for a fee waiver even if the issue is not of interest to the public-at-large. Public understanding is 
enhanced when information is disclosed to the subset of the public most interested, concerned, or 
affected by a particular action or matter." Manley, 2008 WL 4326448 at *6 (quoting 32 Cong. Rec. S14, 
270-01 (daily ed. Sept. 30, 1986) (comments of Senator Leahy)). In Carney, the Second Circuit rejected 
as "not realistic" the notion that FOIA Requesters must "shoulder the formidable burden of 
demonstrating that any records released actually will be disseminated to a large cross-section of the 
public." 19 F.3d at 814 (finding that doctoral student intending to publish "scholarly" articles satisfied 
"public understanding" requirement for fee waiver). AIC is, in fact, perfectly positioned to reach a 
broad cross-section of the public; but to qualify under the "public understanding" consideration it need 
only show that it will disseminate the information among those who are most concerned and interested 
in immigration issues, a showing Requesters have made. 

2. Disclosure of the requested information will contribute significantly to public understanding 
of CAP and its predecessors. 

As also set forth in the original FOIA request, the records will contribute significantly to public 
understanding of CAP and its predecessors. See Attachment A, Requesters' FOIA Request at 6. As 
more fully explained in that request, CAP is one of the largest of ICE's immigration enforcement 
initiatives, and yet is poorly understood even by the local governments who interact with it. See id. It is 
fair to say that the program is essentially invisible to the public at large. Therefore, "[t]he public's 
understanding of the subject in question, as compared to the level of public understanding existing prior 
to the disclosure, [will] be enhanced by the disclosure to a significant extent." 6 C.F.R. § 1 1 (k)(2)(iv). 

The core issue under this consideration is whether all or most of the information requested is 
already in the public domain. See Carney, 19 F.3d at 815; Manley, 2008 WL 4326448 at *7; Judicial 
Watch, 2000 WL 35538030 at * 10. It is clear that a denial of a fee waiver on this basis is to be reserved 
for those exceptional cases in which records are "easily accessible and available to everyone." Durham 
v. DOJ, 829 F.Supp. 428, 434-35 (D.D.C.1993). 

The records at issue in this matter could not possibly be considered to be already in the public 
domain. CAP is ill-understood, has received minimal attention from either the media or advocacy 
groups, and there is remarkably little information that the agency has made publicly available about it. 
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At the moment, an interested member of the public could easily locate only scant official materials on 
CAP: a single "fact sheet" 1 and one brief audit by the Office of the Inspector General 2 . The Audit 
discusses only the program's operations in four states, and goes into very little detail as to the structure, 
operations, or priorities of the program. Between the two documents, there are fewer than 20 pages of 
explanation of this massive program. Even a more exhaustive search would reveal little information. 
The ICE online "FOIA Library" contains two heavily redacted two-page memos regarding enforcement 
against criminal aliens. The Government Accountability Office has published only twelve reports on 
INS or ICE enforcement against criminal aliens, several of them written before CAP's earliest 
predecessor program was created. Attachment D, List of GAO Reports on Criminal Alien Enforcement. 
Only two of those reports were written in the last decade. Furthermore, ICE, in its fee waiver denial, 
"never explained where in the 'public domain' [the requested] materials reside." Campbell v. U.S. Dept. 
of Justice, 164 F.3d 20, 36 (D.C. Cir. 1998). 

Indeed, the few independent public reports which have discussed CAP have largely raised 
preliminary concerns that the program is sweeping up non-violent individuals based on arrest for petty 
offenses, and may be facilitating increased racial profiling. 3 While the OIG audit did not examine 
critically either the policy implications or unintended consequences of the program, the auditors did note 
that "CAP did not always record and retain critical information and documentation for its screening and 
identification activities." 4 However, while these "reports . . . highlight concerns" regarding CAP, they 
"do not [contain] the objective and substantive information underlying the administration and 
implementation of [CAP] in practice." Mauley, 2008 WL 4326448 at *7. That "objective and 
substantive" information - the policies, procedures, statistics, communications and other records 
regarding the actual operation of one of the largest components of the government's immigration 
enforcement program - has largely been hidden from the public. There is therefore no doubt that the 
records sought by Requesters will significantly contribute to the public understanding of CAP and its 
predecessors. 



Fact Sheet: Criminal Alien Program, available at httpy/www.icc.KwVncw^libtanvracUshccUi/cap.htm 

2 Office of Inspector Gencrat, U.S. Immigration and Customs Enforcement Identification of Criminal 
Aliens in Federal and State Custody Eligible for Removal from the United States, OIG-1 1 -26, available at 
http://www.oig.dhs.gov/assets/Mgnit/01G_l I -26_Jan 1 1 .pdf 

3 See Trevor Gardner II and Aarti Kohli, The CAP Effect: Racial Profiling in the ICE Criminal Alien Program, The Chief 
Justice Earl Warren Institute on Race. Ethnicity, & Diversity, Berkeley Law Center for Research and Administration, 
September 2009, available at: http.7/www.law.berkeley.edu/filcs/ 

policybrief_irving_FINAL.pdf; American Immigration Council, Special Report: The Criminal Alien Program - Immigration 
Enforcement in Travis County. Texas, 2010, available at 

hup://www.iramigrationpolicy.orgysiics/default/files/docs/Criminal_Alicn Program_02 1 7 1 0.pdf. 

4 U.S. Immigration and Customs Enforcement Identification of Criminal A liens in Federal and State Custody Eligible for 
Removal from the United States at 4. 
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For the reasons stated herein and in the original request, Requesters appeal ICE's decision. ICE 
denied Requesters' fee waiver request without cause, without more than conclusory justification, and 
contrary to Congress' intention that the FOIA fee waiver provision be '"liberally construed in favor of 
waivers for noncommercial requesters.'" Fed. CURE v. Lappin, 602 F. Supp. 2d 197, 201 (D.D.C. 
2009) (quoting McClellan Ecological Seepage Situation v. Carlucci, 835 F.2d 1282, 1284 (9th 
Cir. 1987)). Requesters respectfully ask that DHS grant their application for a fee waiver. 



Sincerely, 





Supervising Attorney 



Josh Rosenthal 
Law Student Interns 
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The Jerome N. Frank Legal Services Organi2ation 

YALE LAW SCHOOL 

November 29, 20 II 

Via Certified Mail, Fax, and Email 

U.S. Immigration and Customs Enforcement 

Freedom of Information Act Office 

500 12 lh Street SW, Stop 5009 

Washington, D.C. 20536-5009 

Fax:(202)732-0660 

ICE-FOIA@dhs.gov 

RE: Freedom of Information Act Request 

To Whom It May Concern: 

This letter constitutes a request under the Freedom of Information Act, 5 U.S.C. § 552 ("FOIA"), 
on behalf of the American Immigration Council ("AIC) and the Connecticut chapter of the American 
Immigration Lawyers Association ("Connecticut AILA") (collectively, "Requestors"). 

The following requests are for records of U.S. Immigration and Customs Enforcement ("ICE") 
and its predecessor agency, the Immigration and Naturalization Service ("INS"), as well as any other 
related records which may be held elsewhere in the Department of Homeland Security ("DHS"). The 
Requestors seek to understand the development, operation, and implementation of the ICE Criminal 
Alien Program ("CAP"). We request all records' related to CAP, as well as to the series of INS and ICE 
programs out of which CAP developed, including the INS Alien Criminal Apprehension Program, INS 
Institutional Hearing Program, INS/ICE Institutional Removal Program, and ICE National Criminal 
Alien Removal Plan. We subsequently refer to these programs collectively as "CAP and its 
predecessors." These records include, but arc not limited to: 

I. Policies and Procedures 

1 . All records related to the development, implementation, and operation of CAP and its 
predecessors, including but not limited to: 

a. Reports; 

b. Memoranda; 

c. Legal opinions; 

d. Correspondence, including but not limited to intra-governmental correspondence; 
c. Audits; 

f. Policies, rules, orders, and any other sub-regulatory guidance. 

2. In particular, but not limited to, all records described in request number 1 related to the 
following specific topics: 



' The term "records" as used herein includes all records or communicalions preserved in electronic or written form, including 
but not limited to correspondence, documents, data, videotapes, audio tapes, e-mails, faxes, files, guidance, guidelines, 
evaluations, instructions, analyses, memoranda, agreements, notes, orders, policies, procedures, protocols, reports, rules, 
technical manuals, technical specifications, training manuals, or studies. 

P.O. BOX 209090. NEW HAVEN. CONNECTICUT 04520-9090 ■ TELEPHONE 203 432-4800 » FACSIMILE 203 432-1426 
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a. The creation, implementation, monitoring, or auditing of the incidence of racial 
profiling or policies to prevent it instituted by ICE, INS, or local law enforcement 
agencies in the course of the implementation and operation of CAP and its 
predecessors; 

b. Policies and procedures related to interviewing by ICE or INS agents under CAP 
and its predecessors, including but not limited to policies and procedures 
regarding advising interviewees of their rights, translation for non-native English 
speakers, wearing of official uniforms, provision of identification; 

c. Records, policies and procedures related io the issuance of civil immigration 
detainers (Form 1-247) by CAP agents, including, but not limited to policies and 
procedures regarding CAP agent/team response protocols once the detainer is 
triggered and the individual is transferred to ICE custody. 

II. Communication 

1 . All records of communication, whether electronic or conventional, to or from ICE or INS 
related to CAP and its predecessors, including but not limited to communications with: 

a. Federal agencies or officials, including but not limited to personnel within ICE, 
DHS, or INS; other federal agencies or personnel within those agencies; 
Congress, members of Congress, or staff; and the White House; 

b. State and local authorities, including but not limited to any state, city, county, or 
local police agency, department of corrections, sheriffs office, jail, or other 
holding facility; 

c. Members of the press, non-governmental organizations, and members of the 
public. 

III. Program Organization 

1 . All records regarding the internal structure of CAP and its predecessors, including but not 
limited to: 

a. Organizational charts and other such diagrams or schematics; 

b. Number, location, membership, and history of teams of ICE or INS enforcement 
agents constituted under CAP and its predecessors ("CAP Teams"), as well as the 
nature of officers' assignment to CAP Teams and supervision of CAP Teams; 

c. Organizational and operational records regarding establishment, implementation 
and maintenance of telephonic call-in centers operated by CAP teams or agents to 
facilitate communication with state and local law enforcement agencies. 

2. All records regarding the relationship of CAP and its predecessors to other government 
agencies or programs, including but not limited to all organizational charts and other such 
diagrams or schematics as well as any associated explanatory materials. 

3. All records indicating the relationship between CAP and its predecessors and other ICE 
programs and activities, including but not limited to Enforcement and Removal 
Operations, Secure Communities, 287(g) arrangements, immigration detainers, and ICE 
Agreements of Cooperation in Communities to Enhance Safety and Security ("ICE 
ACCESS"). 
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4. All memoranda, policies, procedures, guidance, or other materials related to the 
connection between CAP and its predecessors and DHS administered databases, 
including but not limited to ENFORCE and IDENT. 

5. All agreements, training materials, briefing, guidance, rules, and other records related to 
negotiation or cooperation with state and local law enforcement officials under CAP and 
its predecessors, including but not limited to 

a. Records regarding the presence of ICE agents within state and local jails, prisons, 
or other sites of incarceration; 

b. Records regarding the establishment or use of telephone or video conferencing 
capabilities between ICE and state and local jails, prisons, or other sites of 
incarceration; 

c. All analyses and other records regarding changes or potential changes to state and 
local law enforcement agencies' policies, priorities, or actions related to CAP and 
its predecessors. 

6. All records regarding contracts with private for-profit or not-for-profit organizations to 
implement part or all of CAP and its predecessors, including but not limited to Requests 
for Proposals, collected bids, contracts, criteria for choosing contractors, communication 
with contractors, and audits of contractors. 

IV. Statistical Data and Resource Allocation 

1 . All statistical data and analysis regarding the identification, detention, arrest, and transfer 
to federal custody pursuant to or in connection with CAP and its predecessors, including, 
but not limited to, analysis of individuals' race, national origin, gender, age, criminal 
history, status of criminal cases, and immigration and removal history. 

2. All statistical data regarding the volume, distribution, type, and result of contact between 
local law enforcement officials and ICE, including but not limited to communications 
directed to the Law Enforcement Support Center. 

3. All statistical and other records detailing total ICE or INS expenditures, in both personnel 
time and financial resources, involved in developing and implementing CAP and its 
predecessors, including but not limited to all records of Congressional and/or DHS 
appropriations, budget requests, and analyses related to CAP and its predecessors. 

4. All records detailing or referencing the relationship between CAP and its predecessors 
and the State Criminal Alien Assistance Program ("SCAAP"). 

V. Individual Records 

I . All records regarding any individual identified by, detained by, arrested by, and/or 
transferred to the custody of ICE, INS, or any other federal agency pursuant to or in 
connection with CAP and its predecessors, including but not limited to Forms 1-247 
(Immigration Detainers), 1-2 1 3 (Records of Dcportablc/Inadmissable Alien), 1-286 
(Notices of Custody Determination) and 1-862 (Notices to Appear). 2 



2 Requestors are prepared to negotiate the appropriate scope of these records, and are open to discussion of sampling as an 
appropriate means of producing individual records. 
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2. Ail judicial and administrative complaints alleging unlawful or otherwise actionable 
conduct related to CAP and its predecessors, as well as the dispositions of any and ail 
such complaints. 

Requestors seek disclosure of all such records created from January 1, 1986 to the present. 
Requestors request that any records that exist in electronic form be provided in their native electronic 
format on a compact disc, digital video disk, or equivalent electronic medium. Requestors request that 
any documents stored in Portable Document Format ("PDFs") be provided as individual files in a 
searchable PDF format. Finally, Requestors request that reasonable metadata be transmitted along with 
files, including but not limited to maintaining parent-child relationships between emails and their 
attachments, author information, date and time stamp information. If any of the requested records or 
information are not kept in a succinct format, we request the opportunity to view the documents in your 
offices. 

Requestors agree to pay search duplication and review fees of up to 5100.00. If the fees will 
amount to more than $100.00, we request a fee waiver on the grounds that disclosure of the requested 
records is in the public interest. The disclosure of the records is likely to contribute significantly to 
public understanding of the operations or activities of the government and is not primarily in the 
commercial interest of the requestor. 5 U.S.C. §552(a)(4)(A)(iii); see also 6 C.F.R. § 5.1 l(k)(l). 

DHS considers four factors set forth in 6 C.F.R. § 5.1 l(k)(2) when determining whether 
disclosure of the information is in the public interest: 

( 1 ) "Whether the subject of the request concerns the 'operations or activities of the 
government,'" 

(2) "Whether the disclosure 'is likely to contribute' to an understanding of government 
operations or activities," 

(3) "Whether disclosure of the requested information will contribute to 'public 
understanding"' as opposed to the individual understanding of the requestor or a 
narrow segment of interested persons; and 

(4) "Whether disclosure is likely to contribute 'significantly' to public understanding of 
government operations or activities." 

This request satisfies all four factors. Indeed, U.S. Customs and Border Patrol ("CBP"), another 
component of DHS, recently granted a fee waiver for a similar request made by A1C for immigration- 
related records. See Exhibit A, September 29, 201 1 Letter from Customs and Border Control. After a 
review of the above-listed factors, CBP concluded that "the public interested standard [was] satisfied 
and that the disclosure [was] not in the commercial interest of the requester, AIC." Id. at 8. 

/. The subject of the requested records concerns the operations and activities of the 
government. 

The requested records straightforwardly concern the operations or activities of the government. 
ICE is a component of DHS, a cabinet level department of the federal government. ICE is responsible, 
in part, for enforcement of the immigration law through identification, detention, and removal of non- 
citizens. The records Requestors seek relate to ICE's investigation and enforcement programs. Such 
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programs are "operations and activities" of ICE. 

2. Disclosure is likely to contribute to an understanding of government operations or activities. 

The disclosure of the records requested is in the public interest because it will inform Requestors 
and the public at large about the organization and operations of CAP and its predecessors. CAP is 
currently one of the largest areas of cooperation between the federal government and state and local 
authorities in the area of immigration law and leads to a large proportion of annual immigration 
detentions and removals. The government's policies towards and the treatment of immigrants and 
suspected other non-citizens are of immense public concern at present and the disclosure of the 
requested records will help inform public debate about these issues. 

Requestors are well situated to widely disburse information regarding CAP and its predecessors. 
The AIC's Immigration Policy Center (IPC) and Legal Action Center (LAC) reach out to lawyers and 
the general public to promote a better understanding of immigration law, policy and practice. The IPC 
researches issues related to immigration (such as the impact of immigration on the economy, jobs and 
crime), and regularly provides information to leaders on Capitol Hill and the media. 1 The LAC works 
with other immigrants' rights organizations and immigration attorneys across the United States to 
advance the fair administration of immigration laws. 4 Connecticut AILA is a nonprofit organization 
comprised of immigration attorneys who are members of the national organization American 
Immigration Lawyers Association. 5 Connecticut AILA works at the state level to advocate for 
immigrants rights and educate the public regarding the administration of the immigration system in 
Connecticut. 

3. Disclosure will contribute to public understanding of government operations or activities. 

Disclosure of the requested information also will contribute to "public understanding," as 
opposed to understanding of a narrow segment of interested persons. Release of this information to AIC 
and Connecticut AILA will significantly advance the general public's understanding of CAP and ICE's 
enforcement practices more generally. AIC has the capacity, legal expertise, and intention to review, 
analyze and synthesize this information and make it accessible to a broader public audience. In addition 
to providing all released information on its website, AIC plans to draft one or more summary reports of 
the records received in response to the FOIA request. AIC has the intent and capacity to disseminate the 
reports by posting them on the AIC website, which contains immigration-related information and news 
and is accessible by any member of the public. AIC's website receives more than 58,000 monthly 
visitors, and information available on the website is shared and re-posted on other websites with large 
audiences, including Alternet, a website with 2.3 million monthly visitors. AIC also will distribute the 
summary reports to our mailing list of over 33,000 supporters and will publish them in the LAC 
newsletter, which is directly distributed to 12,000 recipients and available to the public on the AIC 
website. Finally, AIC has regular contact with national print and news media and plans to continue to 
share information about this process with interested media. 



3 See http://www.imrnigrationpolicy.org/. 

4 See http://www.lcgalactioncenter.orB/. 

5 See http://www.ctaila.org/. 
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4, Disclosure of the requested information will contribute significantly to public understanding 
of CAP and its predecessors. 

CAP and its predecessors are extremely important ICE enforcement programs. In Fiscal Year 
2009, 48 percent of all deportable aliens that were identified by ICE were identified through CAP, 
leading the agency to request a record $200 million for the program in FY 20 1 0. Despite the size and 
importance of these programs, they are not well understood by advocates or the general public. See, 
e.g., American Immigration Council, Special Report: The Criminal Alien Program - Immigration 
Enforcement in Travis County, Texas, 2010 at p. 6 ("Despite its long history and widespread reach, CAP 
is not a well known program and confusion exists — even among [local governments] themselves — us to 
what participation in CAP entails"). The requested records will shed light on CAP's organization and 
functioning, and will significantly contribute to the public's understanding of the program. 

Additionally, disclosure of the information requested is not in Requestors' commercial interest. 
Any information disclosed by the Requestors as a result of this FOIA request will be available to the 
public at no cost and will be used to develop publicly available materials. Thus, a fee waiver would 
fulfill Congress's legislative intent in amending FOIA. See Judicial Watch. Inc. v. Rossotti, 326 F.3d 
1309, 1312 (D.C. Cir. 2003) ("Congress amended FOIA to ensure that it be 'liberally construed in favor 
of waivers for noncommercial requesters*"); OPEN Government Act of 2007, Pub. L. No. 1 10-175, 121 
Stat. 2523, § 2 (Dec. 3 1 , 2007) (finding that "disclosure, not secrecy is the dominant objective of the 
Act," but that "in practice, the Freedom of Information Act has not always lived up to the ideals of that 
Act . . ."). 

Requestors also request a waiver of search fees on the grounds that each Requestor qualifies as a 
"representative of the news media." 6 C.F.R. §§ 5.1 1(b)(6). Accordingly, fees associated with the 
processing of the Request should be "limited to reasonable standard charges for document duplication." 
5 U.S.C. § 552(a)(4)(A)(ii)(III); see also 6 C.F.R. §§ 5.1 1(d)(1) (search fees shall not be charged to 
"representatives of the news media"). 

AIC and Connecticut AILA meet the statutory and regulatory definitions of a representative of 
the news media because each is an "entity that gathers information of potential interest to a segment of 
the public, uses its editorial skills to turn the raw materials into a distinct work, and distributes that work 
to an audience." 5 U.S.C. § 552(a)(4)(A)(ii)(III); see also Nat 'I Sec. Archive v. Dep 7 ofDef, 880 F.2d 
1381, 1387 (D.C. Cir. 1989);y<CXt/v. Dep't of Justice, 321 F.Supp. 2d 24, 30 n. 5 (finding non-profit 
public interest group to be "primarily engaged in disseminating information"); Elec. Privacy Info Ctr. v. 
Dep't ofDef, 241 F. Supp. 2d 5, 10-15 (D.D.C. 2003) (finding non-profit public interest group that 
disseminated an electronic newsletter and published books was a "representative of the media" for the 
purposes of FOIA). 

The American Immigration Council's mission is to "strengthen America by . . . shaping how 
Americans think about and act towards immigration now and in the future." 6 In furtherance of this 
mission, the Council publishes an array of fact sheets, newsletters, and other documents for public 
consumption. In 2010, AIC issued 74 such publications and over 270 blog posts regarding immigration 



American Immigration Council: Mission, available at http://www.americanimmigrationcouncil.org/mission. 
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issues. 7 Among those reports were Giving Facts a Fighting Chance - Answers to the Toughest 
Immigration Questions, 6 Raising the Floor for American Workers - The Economic Benefits of 
Comprehensive Immigration Reform, 9 ICE's Enforcement Priorities and the Factors that Undermine 
Them, 10 and The Secure Communities Program - Unanswered Questions and Continuing Concern} 1 As 
the local chapter of the American Immigration Lawyers Association, Connecticut AILA provides a 
forum for discussion of important issues related to the immigration system, and acts as a platform to 
distribute that information to a wider audience. See, e.g., Rebecca Kidder, Administrative Discretion 
Gone Awry: The Reintroduction of the Public Charge Exclusion for HIV-Positive Refugees and Asylees, 
106 Yale L.J. 389, 394 n. 34 (1996) (Citing comments of an INS district director delivered at a 
Connecticut AILA forum). 

Finally, pursuant to the applicable regulations and statute, Requestors expect the determination of 
this request for documents within 20 days. See 5 U.S.C. 552(a)(6)(A)(i). If this request is denied in 
whole or in part, we ask that you justify all deletions by reference to specific exemptions to FOIA. 
Requestors expect the release of all segregable portions of otherwise exempt material. Requestors 
reserve the right to appeal a decision to withhold any information or to deny a waiver of fees. 

Please furnish all applicable records to: 

Michael Wishnie 

Jerome N. Frank Legal Services Organization 

P.O. Box 209090 

New Haven, CT 06520-9090 

Thank you for your assistance and prompt attention to this matter. 



' See AIC 2010 Annual Report, available at hllp://www.americanimniigralioncouncil.org/sites/default/fi!es/does/council/ 
AnnualR.eport2010.pdf. 

' Available at httpyAvww.imniigrationpolicy.org/sites/default/rilcs/docs/ 

Giving_Facts_a_Fighting_Chance_ 10071 0.pdf. 

* Available at http://www.immigrationpolicy.org/siies/dcfauli/files/docs/ 

Hinojosa%20-%20Raising%20the%20FIoor%20for%20American%20Workcrs%200107I0.pdf. 

18 Available at http://www.immigrationpolicy.org/sites/default/riles/docs/ 

ICE_Enforcemcnt_Priorities_l 109 10.pdf. 

" Available at http://www.immigrationpolicy.org/sites/defaull/files/docs/ 
Secure_Communities_updated_l 1 04 1 0.pdf. 



Sincerely, 





Supervising Attorney 



Cody Wofsy 
Josh Rosenthal 
Law Student Interns 
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1 300 Pennsylvanu Avenue NW 
Washington. DC 20Z29 




U.S. Customs and 
Border Protection 



^SP 2011 



DIS-3 OT:RR:RDL:FAPL 
HI 70224 AML 



Ms. Emily Croighton, Staff Attorney 
American Immigration Council 
1331 G Street, N.W., Suite 200 
Washington, D.C. 20005-3 1 4 1 

RE: Freedom of Information Act Appeal; Request for information concerning the 
availability and role(s) of attorneys during noncitizen clients' interactions with 
CBP; Denial of Fee Waiver Request; CBP FOIA Division File No. 201 1F08147 

Dear Ms. Creighton: 

This is in reply to your letter of May 26, 201 1, with which you appeal, on behalf 
of your organization, the American Immigration Council (hereinafter "AIC"), the 
response you received from the Director, Freedom of Information Act (FOIA) Division, 
U.S. Customs and Border Protection (CBP) dated May 12, 201 1 (FOIA Division File No. 
201 1F08147) to your FOIA request Within the May 26, 201 1 letter, you also note the 
appeal of the March 29, 201 1 decision of the FOIA Division to deny your request for a 
fee waiver. You appeal the decision of the FOIA Division which directed you to what it 
determined to be "public information" in response to your original FOIA request and 
question the adequacy of the FOIA Division's search for responsive records. 

% ■ 

On June 23, 201 1, you confirmed in a telephone call with an attorney on my staff 
that your request for information regarding CBP policies, directives and guidance relating 
to the accessibility of counsel is limited to noncitizens' interactions with CBP in 
immigration encounters at ports of entry and between ports of entry, rather than the 
■polrciesrdirectives^d-gmdanceTOTO 
myriad trade matters. 

In the initial FOIA request to CBP dated March 1 4, 20 1 1 , you requested all 
records from CBP which relate or refer to the following: 

• Attorneys' ability to be present during their clients* interactions with CBP; 

• What role attorneys may play during their clients' interactions with CBP; 

• Attorney conduct during interactions with CBP on behalf of their clients; 
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• Attorney appearances at CBP offices or other facilities. 



In response to your request, the FOIA Division collected and reviewed responsive 
records and concluded that "much of the information you are seeking is already publicly 
available." The FOIA Division stated that responsive information could be found in the 
Code of Federal Regulations (CFR), the Personal Search Handbook, and the Inspector's 
Field Manual (IFM) (which, "once the IFM is approved for release," will be available via 
the internet on the CBP Reading Library). 

On appeal, you contend that "CBP did not conduct an adequate search for records 
responsive to our comprehensive request for guidance related to noncitizens* access to 
counsel before CBP pursuant to 5 U.S.C. § 552(a)(3)." You elaborate that: 

[Y]our request for "records" related to the role of counsel in CBP settings 
encompasses all records or communications preserved in electronic or 
written form, including but not limited to correspondence, documents, 



1 You explained via an itemized list in the initial request (hot the above records may include, but ore not 
limited to: 

1) Guidance or any information obtained by the agency regarding the circumstances under which an 
attorney may accompany a client during questioning in primary inspection, or what role the attorney may 
play during such questioning; 

2) Guidance or any information obtained by the agency regarding the circumstances under which an 
attorney may accompany a client during questioning in secondary inspection, or what role the attorney may 
play during such questioning; 

3) Guidance or any information obtained by the agency regarding the circumstances under which an 
attorney may accompany a client during questioning in deferred inspection, or what role the attorney may 
play during such questioning; 

4) Guidance or any information obtained by the agency regarding the circumstances under which an 
attorney may accompany a client during questioning related to alleged abandonment of U.S. residence, or 
what role the attorney may play during such questioning; 

5) Guidance or any information obtained by the agency regarding the circumstances under which an 
attorney may accompany a client during questioning related to alleged lack of proper immigration 
documents, or what role the attorney may play during such questioning; 

6) Guidance or any information obtained by the agency regarding the circumstances under which an 
attorney may accompany a client during questioning related to the National Security Entry-Exit 
Registration System (NSEERS), or what role the attorney may play during such questioning; 

7) Guidance or any Information obtained by the agency regarding the circumstances under which an 
^ttomey-may3CCompany^xlIent-durmg^ny"ouerquestionmg'by'rCB 

may play during such questioning; 

8) Guidance or any information obtained by the agency regarding procedures for notification of attorneys 
with Form G-28 and/or E01R-28 on file of CBP's intention to question their clients; 

9) Guidance or any information obtained by the agency regarding the circumstances under which an 
attorney may be involved in the CBP's decision to return an unaccompanied alien child to Mexico without 
referring the child to ICE or HHS/ ORR/ Department of Unaccompanied Children; 

1 0) Guidance or any Information obtained by the agency regarding the circumstances under which an 
attorney may be involved in CBP's decision to release an unaccompanied immigrant child to a responsible 
adult who is not a family member. 

* With regard to your request for NSEBRS information (see item tt 6 in footnote I immediately above), we 
note that effective April 28, 201 1, DHS will no longer register aliens under NSEERS. See Federal Register 
Volume 76, Number 82 (Thursday, April 28,201 1) at http://www.gpo.gov/fdsys/pkg/FR-201 1-04- 
2&hlmV20U-1030S.hm. 
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data, videotapes, audiotapes, e-mails, faxes, flies, guidance, guidelines, 
evaluations, instructions, analyses, memoranda, agreements, notes, orders, 
policies, procedures, protocols, reports, rules, manuals, technical 
specifications, training materials, and studies. Given the varied 
circumstances in which noncitizens and their attorneys interact with CBP, 
it is very unlikely that the three documents referenced in your May 12, 
201 1, letter reflect a search reasonably calculated to uncover documents 
relevant to the role of counsel in CBP settings. We indicated in our FOIA 
request that the interactions among CBP officers, attorneys and their 
noncitizen clients take place in different settings such as secondary and 
deferred inspection. In addition, the reasons for the interview or 
interaction may vary, significantly. 

You conclude your contentions regarding this issue by stating that "the May 12, 
201 1, response merely includes general documents mat are publicly available and does 
not reflect a search reasonably calculated to uncover documents relevant to the guidance 
outlined in the request." 

You "also appeal the denial of the fee waiver request and the commercial j 
requester designation." The March 29, 201 1, FOIA Division letter denying the fee j 
waiver request concludes that the request was "deficient" because disclosure of the 
information requested 1) "will not contribute to the understanding of the public at large 
but to the understanding of a narrow segment of interested person(s)," and 2) will not 
"contribute significantly to the public understanding of government operations or 
activities." Thus, the letter determined that AIC "failed to satisfy each of the required 
factors" set forth at 6 C.F.R. §5.11 (kX2) and denied the request for fee waiver. 

Initially, we reconsider your request for fee waiver. You indicate that "AIC is a 
501(c)(3), tax-exempt, not-for-profit educational, charitable organization . . . [that] seeks 
the requested information for the purpose of disseminating it to members of the public 
who access AIC's website and other AIC publications, and not for the purpose of 
commercial gain." You state that: 

I 

AIC is entitled to a waiver of all costs because disclosure of the j 
information is "... likely to contribute significantly to public understanding j 

o£lbe.opeiations-or-activities4)f.the govemment-and- is not-primarily-in-the- 

commercial interest of the requester." 5 U.S.C. § 552(a)(4XA)(iii). See 
also6C.F.R.§5.1(k). 

You explain that: 

Because there is no available comprehensive guidance governing attorney 
representation and conduct in interactions with CBP, the dissemination of 
these records will significantly inform public understanding of the scope 
of representation permitted before CBP. 
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The Department of Homeland Security (DHS) FOIA regulation which governs fee 
waivers, 6 CFR § 5. 1 1 (k), provides in relevant part that: 

(k) Requirements for waiver or reduction of fees. (1) Records responsive 
to a request will be furnished without charge or at a charge reduced below 
that established under paragraph (c) of this section where a component 
determines, based on all available information, that the requester has 
demonstrated that: 

(1) Disclosure of the requested information is in the public interest 
because it is likely to contribute significantly to public 
understanding of the operations or activities of the government; 
and 

(ii) Disclosure of the information is not primarily in the 
commercial interest of the requester. 

The regulation then provides guidance about the factors to be considered in 
making a fee waiver determination. 

(2) To determine whether the first fee waiver requirement is met, 
components will consider the following factors: 

(i) The subject of the request: Whether the subject of the requested 
records concerns "the operations or activities of the government." 
The subject of the requested records must concern identifiable 
operations or activities of the federal government, with a 
connection that is direct and clear, not remote or attenuated. 

(ii) The informative value of the information to be disclosed: 
Whether the disclosure is "likely to contribute" to an 
understanding of government operations or activities. The 
disclosable portions of the requested records must be meaningfully 
informative about government operations or activities in order to 
be "likely to contribute" to an increased public understanding of 

. . those-operations-or-activities.-The- disclosure of information4hat 

already is in the public domain, in either a duplicative or a 
substantially identical form, would not be as likely to contribute to 
such understanding where nothing new would be added to the 
public's understanding. 

(iii) The contribution to an understanding of (he subject by the 
public likely to result from disclosure: Whether disclosure of the 
requested information will contribute to "public understanding." 
The disclosure must contribute to the understanding of a 
reasonably broad audience of persons interested in the subject, as 
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opposed to the individual understanding of the requester. A 
requester's expertise in the subject area and ability and intention to 
effectively convey information to the public shall be considered. It 
shall be presumed that a representative of the news media will 
satisfy this consideration. 

(iv) The significance of the contribution to public understanding: 
Whether the disclosure is likely to contribute "significantly" to 
public understanding of government operations or activities. The 
public's understanding of the subject in question, as compared to 
the level of public understanding existing prior to the disclosure, 
must be enhanced by the disclosure to a significant extent 
Components shall not make value judgments about whether 
information that would contribute significantly to public 
understanding of the operations or activities of the government is 
"important" enough to be made public. 

(3) To determine whether the second fee waiver requirement is met, 
components will consider the following factors: 

(i) The existence and magnitude of a commercial interest: Whether 
the requester has a commercial interest that would be furthered by 
the requested disclosure. Components shall consider any 
commercial interest of the requester (with reference to the 
definition of "commercial use" in paragraph (b)(1) of this section), 
or of any person on whose behalf the requester may be acting, that 
would be furthered by the requested disclosure. Requesters shall be 
given an opportunity in the administrative process to provide 
explanatory information regarding this consideration. 

(ii) The primary interest in disclosure: Whether any identified 
commercial interest of the requester is sufficiently large, in 
comparison with the public interest in disclosure, that disclosure is 
"primarily in the commercial interest of the requester." A fee 
waiver or reduction is justified where the public interest standard is 

sa^sfie(iand.that.public-interest.is-greater-in.magnitude-thaji-that of 

any identified commercial interest in disclosure. Components 
ordinarily shall presume that where a news media requester has 
satisfied the public interest standard, the public interest will be the 
interest primarily served by disclosure to that requester. Disclosure 
to data brokers or others who merely compile and market 
government information for direct economic return shall not be 
presumed to primarily serve the public interest. 

In compliance with the regulation set forth above, we apply the factors set forth in 
6 CFR § 5.1 l(k) to the contentions you make in support of your fee waiver request. 



: 
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In support of the contention that disclosure of the information requested would be 
in the public interest, you state that: 

AIC educates citizens about the enduring contributions of America's 
immigrants, supports sensible and humane immigration policies that 
reflect American values, and works to ensure that immigration laws are 
enacted and implemented in compliance with fundamental constitutional 
and human rights. The AIC's Immigration Policy Center (IPC) and Legal 
Action Center (LAC) help carry out this mission by reaching out to the 
general public to promote a better, understanding of immigration law, 
policy and practice. 

Therefore , we consider whether "disclosure of the requested information is in the public 
interest because it is likely to contribute significantly to public understanding of the 
operations or activities of the government" and whether "disclosure of the information is 
not primarily in the commercial interest of the requester." 

In order to make the "public interest" determination, the regulation requires 
consideration of (i) whether the subject of the requested records concerns "the operations 
or activities of the government"; (ii) whether the disclosure is "likely to contribute" to an 
understanding of government operations or activities; (Hi) whether disclosure of the 
requested information will contribute to "public understanding"; and (iv) whether the 
disclosure is likely to contribute "significantly" to public understanding of government 
operations or activities. 

In consideration of the first public interest factor, we conclude that the request for 
information regarding individual's access to attorneys during interactions with personnel 
at CBP ports of entry "concerns the operations or activities of the government." CBP is 
the federal agency charged with protecting the borders and enforcing the immigration and 
customs laws. Your request for certain information related to the agency's enforcement 
of the immigration laws, l.e., whether travelers or immigrants will be permitted access to 
attorneys in their interactions with border enforcement personnel, is an inquiry regarding 
an operation and activity of the government. 

In consideration of the second public interest factor, we conclude that the request 

for-Monriation-regarding-individual's access to attorneys during-interactions with 

personnel at CBP ports of entry is "likely to contribute" to an understanding of 
government operations or activities. Immigration has been and continues to be a 
significant issue in the United States. The disclosure of non-exempt portions of the CBP 
policies, directives and guidance regarding immigrant access to attorneys during 
interactions at ports of entry is "likely to contribute" to an increased public understanding 
of those CBP operations or activities. 

In consideration of the third public interest factor, we conclude that the disclosure 
of information regarding individual's access to attorneys during interactions with 
personnel at CBP ports of entry will contribute to "public understanding." Given your 
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representations that your organization has expertise in the subject area and the ability and 
intention to effectively disseminate the information to the public, we are persuaded that 
disclosure will contribute to the understanding of a reasonably broad audience of persons 
interested in immigration issues. 

In consideration of the fourth public interest factor, we conclude that the 
disclosure is likely to contribute "significantly" to public understanding of government 
operations or activities. The public's understanding of the subject in question, as 
compared to the level of public understanding existing prior to the disclosure, must be 
enhanced by the disclosure to a significant extent 

In Manley v. Dep 7 of the Navy, 2008 U.S. Dist. LEXIS 1 1 1499, 22-24 (S.D. Ohio 
Sept. 19, 2008), the United States District Court for the Southern District of Ohio, in 
reversing the denial of a fee waiver request, held that: 

The Navy's argument is premised on the assumption that the 
information must be disseminated to the public-at-large before a waiver is 
appropriate. However, "[information need not actually reach a broad 
cross-section of the public in order to benefit the public at large." Carney 
v. Department of Justice, 19 F.3d 807, 815 (2d Cir.), cert denied, 513 U.S. 
823, 11 5 S. a 86, 130 L. Ed. 2d 38 (1994). See also Judicial Watch, Inc. 
v. General Services Admin., 2000 U.S. Dist. LEXIS 22872, 2000 WL 
35538030, *7 (D.D.C. 2000). Courts have rejected the narrow 
interpretation urged by the Navy in light of the legislative history of the 
FOIA which suggests a more focused group: "A request can qualify for a 
fee waiver even if the issue is not of interest to the public-at-large. Public 
understanding is enhanced when information is disclosed to the subset of 
the public most interested, concerned, or affected by a particular action or 
matter." 32 Cong. Rec. S14.270-01 (daily ed. Sept. 30, 1986) (comments 
of Senator Leahy). For example, in Carney v. Department of Justice, 19 
FJd 807 (2d Cir.), cert, denied, 513 U.S. 823, 1 15 S. CL 86, 130 L. Ed. 2d 
38 (1994), the Second Circuit rejected as "not realistic" the position that a 
requester was required to disseminate the information to "a large cross- ! 
section of the public." Id at 814. "The relevant inquiry ... is whether the j 
requester will disseminate the disclosed records to a reasonably broad j 

audience of-persons interested in the- subjectACarMe)v-l-9-F-.3d-at-815 • 

(rinding sufficiently "public" that a doctoral student in political science 
planned to publish a dissertation and write scholarly articles; while usually 
not reaching a general audience, the dissertation would enlighten 
interested scholars and be of great benefit to the public at large). Likewise, 
the court in Community Legal Services. Inc. v. U.S. Dept. of Housing and 
Urban Development, 405 F. Supp.2d 553 (E.D. Pa. 2005), determined that 
while the Legal Services work was unlikely to reach a very general 
audience, there was nevertheless a segment of the public interested in its 
work, to wit, a reasonably large segment of Philadelphia's low- and 
moderate-income families. Id. at 556 -557. In other words, the relevant 
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issue is whether "the requester will disseminate the disclosed records to a 
reasonably broad audience of persons Interested in the subject." Carney, 
19 F.3d at 815 (emphasis added [in original}). Manley v. Dep't of the 
Navy, 2008 U.S. DisL LEXIS 1 1 1499, 22-24 (S.D. Ohio Sept. 19, 2008). 

We conclude based on the rationale set forth in Manley that there is sufficient 
public interest among the segment of the public with interest in immigration issues ("a 
reasonably broad audience of persons interested in the subject") to satisfy the "public 
interest" factors set forth in the relevant DHS regulation. 

With regard to whether AIC has a commercial interest in the disclosure of the 
information, we consider whether AIC has any commercial interest that would be 
furthered by the requested disclosure. Given that your organization is a non-profit 
organization and the stated purpose for requesting the information is to distribute and 
disseminate it via the internet and mailing lists without charge (for example, you state 
unequivocally in the appeal letter that "[IJike all other reports and information available 
on the AIC website, information about counsel received in response to this FOIA request 
will be widely distributed to immigration attorneys, noncitizens and other interested 
members of the public free of charge."), we are persuaded that AIC does not have a 
commercial interest that would be furthered by release of the information requested. 

In light of the foregoing, we conclude that the public interest standard is satisfied 
and that the disclosure is not in the commercial interest of the requester, AIC. Therefore, 
the fee waiver pursuant to 6 CFR § 5. 1 1 (k) is justified and we reverse the decision of the 
FOIA Division to deny the request for fee waiver. 

In consideration of your appeal, we note that the subject matter of the FOIA 
request - the availability and roIe(s) of attorneys during noncitizen clients' interactions 
with government personnel at U.S. borders - is governed by statute and regulation. 

8 U.S.C. § 1357 provides that: 

(a) Any officer or employee of the Service authorized under 
regulations prescribed by the Attorney General shall have power without 
warrant- 



(1) to interrogate any alien or person believed to be an alien as to 
his right to be or to remain in the United States; 

(2) to an est any alien who in his presence or view is entering or 
attempting to enter the United States in violation of any law or 
regulation made in pursuance of law regulating the admission, 
exclusion, expulsion, or removal of aliens, or to arrest any alien in 
the United States, if he has reason to believe that the alien so 
arrested is in the United States in violation of any such law or 
regulation and is likely to escape before a warrant can be obtained 
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for bis arrest, but the alien arrested shall be taken without 
unnecessary delay for examination before an officer of the Service 
having authority to examine aliens as to their right to enter or 
remain in the United States; 

(3) within a reasonable distance from any external boundary of the 
United States, to board and search for aliens any vessel within the 
territorial waters of the United States and any railway car, aircraft, 
conveyance, or vehicle, and within a distance of twenty-five miles 
from any such external boundary to have access to private lands, 
but not dwellings for the purpose of patrolling the border to 
prevent the illegal entry of aliens into the United States; 

8 U.S.C. § 287.3(c) provides: 

(c) Notifications and information. Except in the case of on alien subject to 
the expedited removal provisions of section 235(b)(1)(A) of the Act, an 
alien arrested without warrant and placed in formal proceedings under 
section 238 or 240 of the Act will be advised of the reasons for his or her 
arrest and the right to be represented at no expense to the Government. 
The examining officer will provide the alien with a list of the available 
free legal services provided by organizations and attorneys qualified under 
8 CFR pan 1003 and organizations recognized under §292.2 of this 
chapter or 8 CFR 1292.2 that are located in the district where the hearing 
will be held. The examining officer shall note on Form 1-862 that such a 
list was provided to the alien. The officer will also advise the alien that 
•any statement made may be used against him or her in a subsequent 
proceeding. 

8 CFR § 292.5, captioned "Service upon and action by attorney or representative 
of record" provides: 

(b) Right to representation. Whenever an examination is provided for in 
this chapter, the person involved shall have the right to be represented by 
an attorney or representative who shall be permitted to examine or cross- 

examine-such-peBon-and-wimessesr-to-introduce-evidence,-to-make 

objections which shall be stated succinctly and entered on the record, and 
to submit briefs. Provided, that nothing in this paragraph shall be 
construed to provide any applicant for admission in either primary or 
secondary inspection the right to representation, unless the applicant 
for admission has become the focus of a criminal investigation and has 
been taken into custody. (Bold emphasis added.) 

Barring an individual being the focus of a criminal investigation, applicants for admission 
do not have the right to legal representation. Thus, it is logical that CBP does not have 
extensive responsive documents concerning the subject; comprehensive CBP guidance 
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governing attorney representation and conduct, where in most instances applicants for 
admission have no such right, is unnecessary. That is, where there is no substantive right 
to representation in primary and secondary inspections, the agency need not provide 
detailed instructions or guidance regarding the subject - it is sufficient for CDP personnel 
to be informed that generally there is no right to counsel at the border. 

In response to your appeal and contention that the search conducted in response to 
the initial request was inadequate, we contacted several offices within CBP in which 
responsive records could likely be found: the Office of the Border Patrol (OBP), the 
Office of Field Operations (OFO), and the Office of Chief Counsel (OCC). OBP is the 
organization within CBP responsible for preventing the entry of terrorists and terrorist 
weapons from entering the United States between official U.S. Customs and Border 
Protection ports of entry. OBP's traditional mission is to enforce immigration laws and 
to detect, interdict and apprehend those who attempt to illegally enter or smuggle people 
or contraband across U.S. borders between official ports of entry. OFO manages core 
CBP programs and operations at 20 Field Operations offices; 327 ports of entry; 15 
preclearance stations in Canada, Ireland and the Caribbean; Immigration policy and 
programs; and Agricultural Quarantine Inspection (AQI) at all ports of entry in order to 
t protect the health of U.S. plant and animal resources. OFO has primary operational 
responsibility for trade and passenger facilitation, interdiction and enforcement programs. 
OCC provides legal advice to, and legal representation of, CBP officers in matters 
relating to the activities and functions of CBP. OCC is also responsible for reviewing 
proposed actions to ensure compliance with legal requirements, preparing formal legal 
opinions, preparing or reviewing responses in all court actions, civil or criminal, 
involving CBP, and developing, implementing, and evaluating nationwide programs, 
policies, and procedures within its functional areas. Accordingly, these offices were 
determined to be the offices in which responsive records were likely to have been created 
and be maintained. 

OFO provided information, some of which had been previously provided to you 
in response to the initial request by the FOIA Division, taken from the Inspector's Field 
Manual. OBP provided information from two of its manuals, the "Officers' Handbook" 
and "The Law of Arrest, Search and Seizure Manual". OCC reviewed the 
aforementioned documents, conducted a separate search, and confirmed that no other 
responsive records exist. We have appended copies of the responsive records to this 
letter-and.provided electronic copies on a disc-as you requested. - - — - 

Despite the searches and requests to components and offices within CBP, we have 
been unable to find responsive records beyond those identified above. We are unable to 
provide you with any further information because no such information exists. 

If you have questions or concerns regarding this matter, please contact Andrew 
Langreich of my staff at (202) 325-0089. 

In the event that you are dissatisfied with the disposition of your appeal, you may 
obtain judicial review of this decision pursuant to the provisions of 5 U.S.C. § 



ICE.2012FOIA13868000383 



BEST AVAILABLE COPY 



II 



552(a)(4)(B) in the United States District Court in the district in which you reside, in the 
district where the agency records are situated, or in the United States District Court for 
the District of Columbia. 

The Office of Government Information Services (OGIS) also mediates disputes 
between FOIA requesters and Federal agencies as a non-exclusive alternative to 
litigation. If you are requesting access to your own records (which is considered a 
Privacy Act request), you should know that OGIS does not have the authority to handle 
requests made under the Privacy Act of 1974. If you wish to contact OGIS, you may 
email them at ogis(fitnara.gov or call 1-877-684-6448. 

Sincerely, 




|Chief 

FOIA Appeals, Policy & Litigation Branch 



Attachments 
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U.S. Department of Homeland Security 
Washington. DC 20536-5009 




fWrk US * Immigration 
Kjjgy and Customs 
Enforcement 



November 30,2011 



MICHAEL WISHNIE 

JEROME N. FRANK LEGAL SERVICES 

P.O. BOX 209090 

NEW HAVEN, CT 06520-9090 

Rc: 2012FOIA2S44 

Dear Mr. Wishnie: 

This acknowledges receipt of your Freedom of Information Act (FOIA) request to the U.S. Immigration 
and Customs Enforcement(ICE), dated November 29, 201 1, and to your request for a waiver of all 
assessable FOIA fees. Your request was received in this office on November 29, 201 1 . Specifically, you 
requested All records related to CAP, as well as to the series INS and ICE programs out of which CAP 
developed, including the INS Alien Criminal Apprehension Program, INS Institutional Hearing Program, 
INS/ICE Institutional Removal Program, and ICE National Criminal Alien Removal Plan. . 

Due to the increasing number of FOIA requests received by this office, we may encounter some 
delay in processing your request. Per Section 5.5(a) of the DHS FOIA regulations, 6 C.F.R. Part 
5, the Department processes FOIA requests according to their order of receipt. Although DHS' 
goal is to respond within 20 business days of receipt of your request, the FOIA does permit a 10- 
day extension of this time period. As your request seeks numerous documents that will 
necessitate a thorough and wide-ranging search, DHS will invoke a 1 0-day extension for your 
request, as allowed by Title 5 U.S.C. § 552(a)(6)(B). If you care to narrow the scope of your 
request, please contact our office. We will make every effort to comply with your request in a timely 
manner; however, there are currently 1028 open requests ahead of yours. 

As it relates to your fee waiver request, I have reviewed your letter thoroughly and have determined that 
you have not presented a convincing argument that you are entitled to a blanket waiver of fees. 

The DHS FOIA Regulations, 6 CFR § 5.1 l(k)(2), set forth six factors to examine in determining whether 
the applicable legal standard for a fee waiver has been met. We will consider these factors in our 
evaluation of your request for a fee waiver: 

(1) Whether the subject of the requested records concerns "the operations or activities of 
the government;" 

(2) Whether the disclosure is "likely to contribute" to an understanding of government 
operations or activities; 
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(3) Whether disclosure of the requested information will contribute to the understanding 
of the public at large, as opposed to the individual understanding of the requestor or a 
narrow segment of interested persons; 

(4) Whether the contribution to public understanding of government operations or 
activities will be "significant;" 

(5) Whether the requester has a commercial interest that would be furthered by the 
requested disclosure; and 

(6) Whether the magnitude of any identified commercial interest to the requestor is 
sufficiently large in comparison with the public interest in disclosure, that disclosure is 
primarily in the commercial interest of the requestor. 

As a requester, you bear the burden under the FOIA of showing that the fee waiver requirements have been 
met. Based on my review of your November 29, 201 1 letter and for the reasons stated herein, I have 
determined that your fee waiver request is deficient because your request failed to meet factors 3 and 4, 

Since your request for a fee waiver has failed to satisfy each of the required factors, I am denying your fee 
waiver request. 

Provisions of the Act allow us to recover part of the cost of complying with your request. We shall charge 
you for records in accordance with the DHS Interim FOIA regulations as they apply to non-commercial 
requestors. As a non-commercial requestor you will be charged 10-cents a page for duplication, although 
the first 100 pages are free, as are the first two hours of search time, after which you will pay the per 
quarter-hour rate ($4.00, $7.00, $10.25) of the searcher. We will construe the submission of your request 
as an agreement to pay up to $25.00. You will be contacted before any further fees are accrued. 

You have the right to appeal the determination to deny your fee waiver request. Should you wish to do so, 
you must send your appeal within 60 days of the date of this letter to: Associate General Counsel 
(General Law), U.S. Department of Homeland Security, Washington, D.C. 20528, following the 
procedures outlined in Subpart A, Section 5.9, of the DHS Regulations. Your envelope and letter should 
be marked "Freedom of Information Act Appeal." The implementing Department regulations establish the 
criteria under which the FOIA is administered. Copies of the FOIA and regulations are available at www. 
DHS.gov. 
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Your request has been assigned reference number 2012FOIA2544. Please refer to this identifier in any 
future correspondence. If you have any questions, or would like to discuss this matter, please feel free to 
contact this office at (202) 732-0600 or (866) 633-1 182. Our mailing address is 500 12th Street, S.W., 
Stop 5009, Washington, D.C. 20536-5009. 



Sincerely. /> 




Catrina M. Pavlik-Keenan 
FOIA Officer 
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American Immigration Council, Immigration Policy Center 
Publications, 2010 

Available at http://wvAV.immigrationpolicy.org/research-publications 



Special Reports: 

1 . Reading the Morton Memo: Federal Priorities and Prosecutorial Discretion 

2. Non-Citizens with Mental Disabilities 

3. ICE'S Enforcement Priorities and the Factors that Undermine Them 

4. An Assessment of DNA Testing for African Refugees 

5. The New American Electorate (October 2010) 

6. Giving Facts a Fighting Chance: Answers to the Toughest Immigration Questions 

7. The DREAM Act: A Resource Page 

8. Enforcing Arizona's SB 1070: A State of Confusion 

9. Reforming America's Immigration Laws: A Woman's Struggle 

10. DHS Progress Report: The Challenge of Reform 

1 1 . The Criminal Alien Program: Immigration Enforcement in Travis County, Texas 

12. Many Happy Returns: Remittances and their Impact 

13. Raising the Floor for American Workers 

1 4. Immigration Problems and Solutions: A Resource Page 

Fact Sheets: 

15. Scholars United Behind DREAM Act 

1 6. Secure Communities: A Resource Page 

17. Dispelling DREAM Act Myths 

1 8. The DREAM Act: Creating Economic Opportunities 

19. The DREAM Act 

20. How the United States Immigration System Works: A Fact Sheet 

21. Refugees: A Fact Sheet 

22. Chicken Little in the Voting Booth: The Non-Existent Problem of Non-Citizen 
"Voter Fraud" 

23. The Economic and Political Impact of Immigration State by State: A Map 

24. The Comprehensive Immigration Reform Act of 2010: A Summary 

25. The DREAM Act: A Resource Page 

26. Explaining the Recent Decline in Unauthorized Migration 

27. Separating Fact from Fiction: The Truth about Kidnapping in Arizona 

28. Immigrants in the U.S. Labor Force 

29. Defending the Fourteenth Amendment: A Resource Page 

30. The Economic and Political Impact of Immigrants, Latinos and Asians in all 50 
States 

31. The Impact of SB 1070: Usurping the Federal Government's Ability to Set 
Enforcement Priorities 

32. New Americans in the Peace Garden State 

33. New Americans in the First State 

34. New Americans in the Mount Rushmore State 
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35. New Americans in Our Nation's Capital 

36. IPC Responds to FAIR Report 

37. New Americans in the Aloha State 

38. New Americans in the Equality State 

39. Strength in Diversity: The Economic and Political Clout of Immigrants, Latinos, 
and Asians 

40. New Americans in the Bluegrass State 

41. New Americans in the Beehive State 

42. New Americans in the Mountain State 

43. Immigrant Women in the United States: A Portrait of Demographic Diversity 

44. New FBI Data Confirms Falling Crime Rates in Arizona 

45. Ending Birthright Citizenship Would Not Stop Illegal Immigration 

46. Not In Competition: Immigrants and Native-Born Workers 

47. New Americans in the Ocean State 

48. New Americans in the Constitution State 

49. New Americans in the Magnolia State 

50. Throwing Good Money After Bad: Immigration Enforcement 

51. New Americans in the Beaver State 

52. New Americans in the Sooner State 

53. Arizona is Not the First State to Take Immigration Matters into their Own Hands 

54. Real Enforcement with Practical Answers for Immigration Reform (REPAIR) 
Proposal Summary 

55. Arizona's Punishment Doesn't Fit the Crime: Studies Show Decrease in Arizona 
Crime Rates 

56. The Ones They Leave Behind: Deportation of Lawful Permanent Residents Harm 
U.S. Citizen Children 

57. The Rise and Fall of the Secure Border Initiative's High-Tech Solution to 
Unauthorized Immigration 

58. The Fiscal Bottom Line on Immigration Reform 

59. New Americans in the Land of Enchantment 

60. Local Enforcement of Immigration Laws Through the 287(g) Program 

61. New Americans in the Granite State 

62. New Americans in the Green Mountain State 

63. New Americans in the Treasure State 

64. New Americans in the Gem State 

65. New Americans in the Evergreen State 

66. New Americans in the Show Me State 

67. The 2010 Census: The Stakes of an Accurate Count 

68. How Expanding E- Verify Would Hurt American Workers and Business 

69. Protecting Children in the Aftermath of Immigration Raids 

70. The Criminal Alien Program: Immigration Enforcement in Prisons and Jails 

71. Immigration Detainers: A Comprehensive Look 

72. New Americans in the Last Frontier 

73. Remittance Will Be Critical to Haitians; The U.S. Benefits from Remittances As 
Well 
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74. New Data on Federal Court Prosecutions Reveal Non-Violent Immigration 
Prosecutions Up 

75. Future Flow: Repairing Our Broken Immigration System 

76. Granting Refuge: Temporary Protected Status (TPS) for Haitians in the United 
States 

77. New Americans in the Bay State 

78. New Americans in the Lone Star State 

79. Family Immigration: Repairing our Broken Immigration System 

80. The Economic Benefits of Immigration Reform 

81. Immigration Problems and Solutions: A Resource Page 
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Government Accountability Office Reports about the Criminal Alien Program, Predecessors to 
the Criminal Alien Program, and/or Enforcement Against Criminal Aliens Generally 

1. GAO-1 1-187, Criminal Alien Statistics — Information on Incarcerations, Arrests, and 
Costs (April 21, 2011) 

2. GAO-05-337R, Homeland Security — Information on Criminal Aliens Incarcerated in 
Federal and State Prisons and Local Jails (May 9, 2005) 

3. T-GGD-99-47, Criminal Aliens — INS' Efforts to Identify and Remove Imprisoned 
Aliens Continue to Need Improvement (Feb 25, 1999) 

4. GGD-99-3, Criminal Aliens~INS' Efforts to Remove Imprisoned Aliens Continue to 
Need Improvement (October 16, 1998) 

5. T-GGD-97-154, Criminal Aliens— INS' Efforts to Identify and Remove Imprisoned 
Aliens Need To Be Improved (July 15, 1997) 

6. AIMD-95-147, Law Enforcement Support Center — Name-Based Systems Limit Abilityto 
Identify Arrested Aliens (August 21, 1995) 

7. GGD-90-79, Criminal Aliens — Prison Deportation Hearings Include Opportunities to 
Contest Deportation (May 25, 1990) 

8. T-GGD-90-6, Criminal Aliens— INS Enforcement (November 1, 1989) 

9. GGD-88-3, Criminal Aliens— INS' Enforcement Activities (November 19, 1987) 

10. GGD-87-41BR, Criminal Aliens— Majority Deported from the New York City Area Not 
Listed in INS' Information Systems (March 17, 1987) 

1 1. GGD-87-19BR, Criminal Aliens— INS' Detention and Deportation Activities in the New 
York City Area (January 15, 1987) 

12. GGD-86-58BR, Criminal Aliens— INS' Investigative Efforts in the New York City Area 
(March 25, 1986) 
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